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To His EXCELLENCY GENERAL

Tue Hown. S1ir HENRY FANE, c.c.s.,
&e. &e. e
Commander in Chief in India.

Ho~N'BLE Sig,

I have at Iength the satisfaction
of presenting the little Work which your kind
condescension has permitted me to dedicate
to your Exccllency ; and I shall derive a high
gratification if my humble labors shall meet
with the approbation of the Commander in
Chief in India.

2. I should fecl it incumbent on me to
offer many apologies for the delay in its
publication, were I not confident that your
Excellency will receive *my assurance, that I
have becn anxiously desirous of giving to the
undertaking the most maturc consideration,
and in endeavouring to render the Work, in
some degree, deserving of the approval of so
high a Militasy Authority. From a know-
ledge of the great interest which your Excel-
lency takes in every thing relating to the
Army, und from the iinportance of the subject,
I have spared no pains.in my research, and
have devoted my undivided attention, to
collect materials to illustrate the positions I



il ADDRESS.

have assumed, as confirmatory of the propriety
of a Revision of the Mutiny Acts and Articles
of War, both as regards His Majegy's and the
Honorable Company’s Armics. Circumstances
have arisen to induce me to extend the plan
beyond the limits I had originally assigned
for the Work. '

3. I had, sometime before my arrival in.
Calcutta, prepared a Code of Articles of War
for the Native Army, and had proposed to
apply it to thc Armies of the three Presiden-
cies. () This Code your Excellency kindly
permitted me to present in manuscript. It
had been framed without any knowledge that
a similar production had been before your
Excellency. I was gratified to find that I
had adopted nearly the same plan as was
pursued in drawing up the other Code.

4. T had for maiiy years been convinced
of the imperfections and omissions in the
Native Code, which required many of the
improvements introduced into the Articles of
War framed under the 4 Geo. 4, c. 81, and
more recently into the King’s*Anntal Articles

(*) Agreeably to the provisions of the New Charter (3 & 4
Wm. IV. cap. 85, Sec. 73.) A Code had been prepared by
the late J. A. G. (Sir J. Bryant) in 1825, but was not adopted.
The Madras and Bombay Armies subscquently obtained New
Codes, while that for the Bengal Army framed by Selcctions
(in 1793) from the old Act and Articles of 1754, remained
uoaltered.
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of War. Alapse of eighty-two years could not
fail to leavg many defects apparent to every
Military Man. The renewal of the Charter
seems to have been fixed on as the Era for
improvements in Military Rules and Articles
of War—and undoubtedly, the existence of
separate Codes for each Army presented an
anomaly inconsistent with uniformity of action;
while one Code applicable to the whole Mili-
tary body, must produce a regularity beneficial
to general discipline. I was induced in 1834,
from particular circumstances, to give great
attention to the Provisions of the Articles of
War for the Native Troops. (%)

(*) Capt. Wade, Political Agent at Loodianah, informed me
that His Highness Maharajah Runjcet Singh, the head of the
Seikhs, was desirous of procuring a Code of Articles of War
for his Army similar to that which prevailed in the Company’s
Army ; and I was requested to undertake the Work. The
Company’s Code T could not recommend for adoption, and I
therefore, framed a Code partly from H. M.'s and partly from
the Company’s Articles of War—taking the plan and priunci-
ples of the former chiefly, as my guide ; and alse introducing
some rules applicable to the interior economy of the Army for
which it was intemled. As the Seikh Soldiers are formed
into Messcs, they differ from the Company’s Native Soldiers

" in their mode of living.

T likewise framed, at the request of Captain Wade, an
Abstract of the Company’s Criminal and Penal Regulations
for the trial and punishment of tho Crimes of Murder, Rob-
bery, Theft, &c. as the Maharajah was desirous of introducing
into his Country, Laws more conformable to the principles of
general justice than those then in force.
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5. As far back as the year 1815, 1 was
induced to apply my attention to fhe study of
Military Law, the necessity for which was
forcibly impressed on my mind, in consequence
of the valuable Remarks published to the Army
by the late Marquis of Hastings, when Com-
mander in Chief in India. I found that Courts-
Martial were constantly committing errors.
The perusal of the Works of Military Law
Writers did not satisfy my mind—as they
merely state the practice in a general way—
and cite Precedents often without reference to

The Regulation of the Bengal Government under date 7th
Oct. 1833, abolished the use of Corporal punishment, as a
Sentence, in the Company’s Criminal Court, and substituted,
in lieu thereof, additional imprisonment,

The Regulation contains a Clause expressive of the hope
entertained by Government, that the benevolent intention of
the British Government would be duly appreciated, and that
the humane example afforded, wonld be adopted by the neigh-
bouring Native Independent States; and lead to a departare
from the inhuman punishinents of mutilation, fiery ordeals, &c.

The above two Works were translated by Licutenant Ellis,
23td N. 1., and I believe gave satisfaction. Tbey were arravg-
ed lexicographically, and with Tndexcs.

4

Captain Wade, in a letter dated 27th September, 1834, to
W. H. Macnaghten, Esq. Officiating Chief Secretary to the
Supreme Government, regarding the presentation and recep-
tion of the above Works, stated—¢ I have been enabled to
“ gratify His Highness; an opportanity has been given of
“ ¢xtendiog a knowledge qf our Code to the Punjab. The
“ Maharajah frequently refers to it asa Guide ; and it is likely
“1to correct the indiscriminate mode of punishment which
¢ prevails in his and other Native Governments.”

-
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Cases confirmed by authority (*) ; those Works
(except thar‘of Capt. Simmons,) do not usually
give information to be relied on. Whatever
may be the talent of the writer, speculative
opinions can never be satisfactorily used as
guides—as in Courts of Law, so Military Men
in their Courts require authorities. (*)

' 6. In 1818 (°) occurred the first approxi-
mation towards a system of general improve-
ment, by directing the Proceedings of all
Courts-Martial, inferior to general ones, tobe
inspected by General, &c. Officers Command-
ing Divisions, &c.; of pointing out Errors, and
of Registry by the Judge Advocate of the
Division. This plan at once brought, monthly,
to the notice of General Officers and of the
Judge Advocate General and the Adjutant
General, the extent and nature and degree of
Crime existing in each’Regiment under their

(*) Sce Precedents, p. 217 to 273, The Precedents ciled
will often not be found in the General Orders quoted, but a
reference to the trials themselves contained in four out of
seven Ofices of Deputy Judge Advocates General, has ehabled
me to collectemanyevaluable Precedents which have received
the sanction of, or been disapproved of, by the Commanders

" in Chief, during the last 30 years.

() No Judge will receive a Precedent unless published in
some Book of Reports. If each Member were to act on his
own imperfect rccollection of distaut Cases, error would

[ 4

suacceed error. .

(*) G. 0. C. C. 6th Nov. 1818, at tho recommendation of the
J. A, G. (Sir J. Bryant.)
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Command. Finding that much interest was
taken by the Marquis on the subjget of Mili-
tary Law Proceedings, I obtaine«r permission
to publish, and dedicate my Case Book to his
Lordship. (%)

7. I returned to England in 1822, and
finding that a new Mutiny Act and Articles
of War for the Company’s (European) Army
was to be prepared, and that Section II. of
4 Geo. 4, c. 81, would extend to General Courts-
Martial, the trial of Officers and Soldiers for
Murder and other Capital, &c. Crimes, com-
mitted at places situate above 120 miles from
the Cities of Calcutta, Madras and Bombay,
comprehending the trial of 4-5ths of the Euro-
pean Troops—I solicited the sanction of the
Honorable Court of Directors to be permitted to
dedicate to them a Work, embracing not only
the construction of the Mutiny Act and Arti-
cles of War, but detailing the Laws, Evidence,
and mode of procedure in the Cases of Mur-
der, &c.

8. Deeply impressed with the importance
of my new subject—conscious that the pro-
duction of no Military Man could. be received
with confidence by his Brother Officers, unless

(°) Lr. Adjt. Genl. No. 183, 25th January, 1819, which stated
that—* their collection in ‘one or 1gore Volumes would Lo
obviously of public utility.” It was published in 1821, and
approved of by his Lordship.
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it should be subjected to legal revision and
correction—and feeling it due to my own
character a!ld to the interests of the Scrvice,
that a defective Work should not be published,
I solicited the Court to have the Work revised
by a Barrister of Judgment and Talent—to
whith the Court acceded and defrayed the
expense—I was enabled, fortunately, to obtain
the approbation of the Honorable Court; (%)
and by hard study and research, which affect-
cd my health, I was gratified by the approval
of my labors by the professional gentleman,
who had been selected for the task of its
revision. (%)

(") “ I have the Commands of the Court of Directors to state
to you that they consider the publication to be of a very use-
ful description; and to be creditable to your talents and
industry.,” Lr. Mr, Secy. Dart, E. I House, 26th May, 1825,
The Court subscribed for 300 copies, aud a copy was sent to
each Regiment in their Service in India. T derived no profit ;
the work was published by the Company’s Booksellers.

(®) Geo. Long, Esq. of Gray’s Inn,” Barrister at Law (a Com-
missioner under the Corporation Act) selected by Serjt.
Spankie, formerly Advocate General of Bengal, Treccived on
various occasions very complimentary Notices from Mr. Long,
among which®occur®tho following expressions— I have gone
* through your Manuscript and can very sincerely congratu-
“late you on the perspicuity and ability with which it is
* wrilten”—and “ [ feel no difficulty in stating that, to the
‘ best of my judgment, your statements as tothe Common and
‘ Statute Law are correct”—also—'* I have to request your
““ agoeptance of my bea.t thanks, %c. for the handsome manuer
* in which you have mentioned in the Address and Introduc-
“ tion tho little assistance which I was enabled to render you,
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9. Inmy third Work, published in 1834, (*)
I endeavoured to give some useful matter as
to Military Police—Courts of Inquiry—Courts
of Inquests, () and Courts of Requests. (")
On the above subjects therc arc no Works
generally accessible to Officers ; so that unless
some individual undertakes the task, therc
must be a want of information on thosc
subjects.

10. Though many Officershave complained
of the difficulty of clearly understanding many
parts of the Mutiny Act and Articles of War,
and have remarked on the want of provisions
to define the meaning of many of the Legisla-
tive Enactments, as well as the relative duties
of Officers in the Administration of Justice;
and though Articles of War were framed before
1689, still the improvements have not kept
pace with the demantl for information! No

“ in the progress of the laporiouns task which you have so ably
“ and successfuily exccuted.”

The whole was written by myself and corrected, bat the
correclions were not numerous. As to Military Law, Itook
the whole responsibility on myself, i, e. Where wio legal con.
struction was involved.

() For which I have received the thanks of the Hon'blo
Court of Directors.

(') There were no Inquests held in Military Cantonments
till 1820 —on the coming out of the Act 9 Geo. 4, c. 74.

(") Were first introduced ogularly, under 4 Geo. 4, c. 8l.
Sect. 57.  Also 3 Trials with fuli Evidence by General Courts
Martial for Arson, Larceny, and Murder,
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individual seems to have done more than con-
demn in gel:teral terms, without recommending
any substantive and technical 1mprbvements
in a tangible form. (%)

-11. I should have to accuse myself of great
presumption in proposing technical Amend-
merfts, were it not that I humbly conceive,

»that the Military law language used by me,
is sufficiently comprehensive to clearly point
out defects in such a manner as may enable
others to frame the proposed provisions in
more legal language, if required—but I have,
purposely, employed the simplest phraseology,
as best adapted for the use of the great majo-
rity of those for whose guidance the Article$
of War are intended-—thinking that unless
they are understood by even the Private Sol-
dier, they must be defective. (**)

(**) Mr. Samuel in 1816 wrote on the Mutiny Act and Arti-
cles of War, as to the imperfections of the old Code, seriatim;
and to a considerable extent.

(**) 9-10ths of the Army are Non-Commissioned Officers and
Soldiers, and it must be clear that young Officers must often
be puzzled to’comfrehend the Asticles of War; and evon
.many old Officers entertain different opinions—being guided
by the exposition of different Military Writers—Officers are
ordered to ¢ look only to the Mutioy Act and Articles of War,
for the guidance of their conduct, in carrying into effect the
Regulations of the Service.” (G. O No. 442, H. G. 27th Dec.
1826)—hence should thg Mutiny Aet and Articles of War be
really sufficient guides in all Cases, and leave nothing in doubt
or to require explanation.

b
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12. That the Mutiny Act and Articles of
War are not well understood, must be well
known to every Judge Advocate of experience,
from the correspondence which he has with
Commanding Officers. &c. But even Judge
Aduyocates themselves differ as to the interpre-
tation of particular Articles of War. (*) It

(%) A Case was mentioned to me regarding the construction
of the 17th Annual Article of War,  who shall be found sleeping
on his Post ;—or shall leave it before vegularly relieved ;”—the
punishment being Death, 1'ransportation, or such other panish.
ment. A Judge Advocate once construed the words “in foreign
parts” in the preceding Article 13, as applying {o the 17th Art
and as barring a Sentence of Transportatisn—in the Case of
a Soldier sleeping, &c. on his Post, his Regiment being in a
Military Barrack in India. 1 was asked my opinion, aud
stated, that the conjunction ““ o»” after Article 13 did not le-
gally, or grammatically, render the words “ foreign parts”
applicable to Articles 14, 15, 16, and 17 (the laticr, the one in
question) I likewise observed that reference must be had to
Clause 1 of the Matiny Act—ethat Articles 14, 15, and 16 were
not included in Clause 1st of the Mutiny Act—but that Article
17 (the one io quesnon) was included in Clause 1st, Muliny
Act among other Cnmcs, and that as the Sentences declared
in Claunse 1, were Death or such other punishment “ whether
such (offence should be committed within this Realm (England,
&c.) or in any other of His Ma]eny s Dominions, or in
Foreign Parts, upon Land or upon h Sed, shall suffer
DEATH, or such other Punishment as by a General Court
Martial shall be awarded”—it was clear to me that Death or
Transportation might be awarded, tibugh the Crime was not
committed in *¢ foreign parts.”

It is true Article 29, pnnin.hes Icaving a Post, not with Denth
or Transportation, and is the same as Article V. of Section
XIV, Articles of War 1822, but itisdistinct from Article XVII,
which correspounds with Article X, Seetion XIV, of 1822, which
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is, still, natural to expect that Military
Judge Adyocates should be able to point out
the defects in a Code which is composed of
both Judicial and Military materials, but

declares that whatever * Centinel shall be found sleeping on
hiy Post, &c. shall suffer Death or sach other punishment.”
Thi$ leaving the Post, is not that of a Centinel.

All the Provisions as to Foreign parts inthe Articles of War
for 1822, are Section XIV. Articles XI. XII. (now Articles
13 and 14) Article X1IL (now Article 14) Article XIV. (nowthe
15th and G63rd if in the United Kingdom) Article XIX.
(now Article 16,) so that Sleeping on a Post (Article 17) has
always been excluded from Crimes applying to foreign parts,
and Artieles XI. XII. XI1I. and X1V, are the ouly Articles
so named; they were excluded from Section 1st of the Mutiny
Act of 1822, they follow Article X. (Art. 17) and therefore
cannot be construed to apply to Article X. (Art. 17) which is
placed before them, and though Articles 13, 14, 15 and I6
precede Article 17 in the Articles of War for 1836, still Articles
13, 14,15 and 16 not being in Clause 1 of the Mutiny Act for
1836, they cannot be construed in conjunction with Articles 17,

My, Samuel, (1816) p. 556, stajes * the Article is framed on
the express authority of the Muatiny Act to whick we must look,
if there be need of any exposition, for its true meaning and
intent.” ‘

Captain Simmons, (1833) p. 286, states “ It has been imagined
that, under such circumstances only, (in foreign parts), could
it be visited by capital punishment,” ¢ This distinction has
never been retoguitd by Military Men” ¢ an express declaia-

_tion of the legislature in the Mutiny Act can scarcely be sup-
plauted by a conjectural or imputed meaning, or be taken in
a sense differing from its letter.”

It it obvious too that the Crimes denounced in Articles 13,
14, 15 and 18 rclate to foreign parts ; but a Centinel sleeping
on his Post, while plao.ed over Prisoners, Treasure, &oc. may
commit a Crime as dangerous to discipline, out of, as in,
foreigu parts,
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chiefly of the latter. (¥) A defective Code
must occasion misapprehension, reference, and
delay in many Cases—the Revision of Pro-
ceedings of Courts-Martial—and prove detri-
mental to the interests of the Army, particularly
on Service. The Newspapers in India have
been the channel of much controversy ‘on
Military law points — and some Officers of
talent have taken opposite views—if such men
find difficulties, how much more must Officers,
generally, hold doubtful opinions ! (*)

13. As I have been 11 years in the Judge
Advocate General’s Department, and have
devoted many more years in collecting infor-
mation, I have been induced to publish the
present Work, in the hope that I may, in
some degree, be the humble means of improv-
ing, at all events, the Mutiny Act and Articles
of War of the Company’s Code, particularly
such parts as contain local provisions not

(**) All Commercial Articles are first draughted by Com-
mercial Men, and all Military Legal Eoactments, should be
first prepared by Military Men. All know the meaning of
Judge-Law—that the Judges construed {ho las, when they
were not srlf-interpreters !

(*) The majority of persons (9-10ths) for whom they are
intended are Non-Commissioned Officers and Soldiers, they
should be able *“torun and read.” The Mutiny Act and
Articles of War for the Company’s Army (1823) were copied
verbatim from the King’s Code (except Scctions 11, and LVII,
of 4 Geo, 4, c, 81) on parpose to prevent delay in passing the
Act, &e,
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introduced into the King’s Mutiny Act, &c. (")
for I may be supposed to have some knowledge
as to what is necessary for my own Service.
14. I have given a large collection of Pre-
cedents which are the result of a research in
the Proceedings of General Courts-Martial,
held®within three out of four principal Divisions
eof the Army, (**) during the last 20 or 30
years, which I made with great care. These
Precedents can only be generally known to
the Deputy Judge Advocates General of the
Department, even, through the medium of
such a publication, or by means of some
official document; to the Officers of the Army
they must be, otherwise, quite unknown.

(') Regarding Courts of Requests, &c,

(*) T was Deputy Judge Advocate General of the Cawnpore
Division from 1826 to 1829, of the Sirhind Division from 1829
to 1836, and am now attached {0 the Dinapore and Benares
Divisions, I was sent on duty to Meerut in 1834—1I was allowed
to examine all the Records of that-Office—I was permitted
by the late Judge Advocate General (Sir J. Bryant) to have
the use (in 1832) of a large Collection of MS. Notes belonging
to the Judge Advocate General’s Office, besides which 1 have
collected many Volsmes of Notes of value—and I am anxious
to extend my research.

I humbly conceive that each Dcpuly Judge Advocate

* General should have such Penal Regulations of Government as

apply to the Crimes (Murder, &c.) liable to bo tried by General

Courts-Martial. Also, Copies of all Circulars for King's and

Company’s Troops regarding Courts-Martial, &c. end the

Crimes, Seatences, and Remarks on General Courts-Martial
beld in England, Madras and Bombay, i. e. sclccted Cases.
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15. It has been remarked by a Military
Law Writer (¥) that “ A Science without
professors must inevitably fall into disrepute.”
The Courts of Law are indebted to the collec-
tion of Cases by Reporters, who are Lawyers,
and are constantly employed in publish-
ing the decisions of the Judges, and opinions
as to the construction of the Laws. It seems
desirable that some Military man should,
from time to time, publish the information
which may be obtained from the remarks
made by Commanders-in-Chicf, as well as
from a research in the Proceedings of (zene-
ral Courts-Martial for Precedents. () Tt is
most clear that if any useful Precedents are
unknown to the Deputy Judge Advocates Ge-
neral, they must, let them be ever so talented,
labor under great disadvantages, and may
comuwit crrors which It is possible to avoid.(*)

(" Sullivan, (1784) p. 1.

(*") Major General Sir John Macdonald, Adjutant General
His Majesty’s Forces, kindly, in 1824, gave me every assistanco
1 could wish, (and at the desire of His lrjo Rpyal ITighucss
the Duke of York) and strongly urged me to continue my
lahors. My means of obtaining information has been often
casual, but I have never failed to avail myself of every oppor-
tunity of doing so.

(#) The Judge Advocate General of the Bengal Army has
had 3o much to do of late®ycars, that any but the current
duties of his Office were out of the quaation. 1tis so in India
as in England, thatthe Ileads of Departments have not time
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16. The Marquis of Hastings introduced
the practice of publishing the Crimes, Sen-
tences of, and Remarks on, General Courts-
Martial held at the Presidencies of Madras
and Bombay, which has since been disconti-
nued. I regret the cause assigned, was the
expense! Itis desirable that trials of interest
should be published to the Army of each
Presidency—then the expense could not be
great. (**)

17. 'The Old Writers on Military Law are
either dead, or have ceascd to write (**)-—their
works are inapplicable to the improved state of

to devote to warks of improvement, to any cxtent; it is well
known that many works are got up by inferior officials at
Home, and that Ministers of State, even, must derive much
assistance from others—the Calculations of Mr. Pitt’s Budget
were never made by himself,

(*) The publication of the wh’ole would be useless—I had
access to them all in 1820 aud 1821—aund there were then
about 250 persons utiied at the thre¢ Presidencies annually !
The General Regimental Courts-Martial were not then used so
frequently as the present District or Garrison Courts-Martial,
s0 that the General Court-Martial was more frequently used.

. Last Work.
() [ 1. MajorAdye,before 1784, 8th Edn. 1810,
2. Mr. Sallivan, Dilto,......20d ditto, 1784.
3. ,, MocArthur, 1792..... 4th ditto, 1813.
n 4. ,, Tytler, 1800 ......3rd dilto, 1814, (by James.)
é s 5 ,, Delafons, 1805.
6. Military Law pf England, (Scott) 1810.
7. Mr. Samuel, 1816.
L 8, Major James, 1820............Ciimes and Sentences.
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the Laws, particularly as regards India (*) since
the extension of the Jurisdiction of General
Courts-Martial ; for as was observed by the
late Commander-in-Chief in India, the daties
of Judge Advocates are more important now,
than they formerly were. () Works published
in England on Military Law do not embrace
all the subjects required for the use of Gene-.
ral Courts-Martial in India, (*) and conse-

r 9. Captain Hough, .........1821—1825—1834—1836—
(Bengal Army.)

10. Colonel Kennedy, Iate Judge Advo-
cate General, Bombay Army,...

11. Captain Macnaghten, Bengal Army,}

} 1824—1832.
<

New.

1825—1828.

formerly Deputy Judge Advo- % 4 '\ atious.

cate General, ..... cesecancess
{ 12. Captain Simmoos, Royal Artillery—1830—1835.

McArthur was much disappointed in the limited sale of his
Work. 1 could get no Publisher in London to publish my 2d
‘Work (1825) till the Court of Directors took 300 copies for
their Armies, The 1000 cop’es printed were all sold ncarly
5 years ago; but then the Indian Army contains 4000 Officers,
and they are always liable to be employed.

(*') Where there is an Army of 180,000 Men;

{*) ¢ With the recently extended jurisdiclion given to our
Military Courts, a knowledge of law and practice becomes
every day more necessary to our embarrassed Judges, and it is
not every Judge Advocate, who, like yon'irself,' has given so
much time and attention to the study of Martial Law.”— His
Lordship added—* your Work requires no extraneous pro-
tection. Its best patronis its own universally acknowledged
utility and merit.”—( Lr. from Lord W. C. Bentinck, 3d June,
1834, to the Author on the publication of his last Work,

(*) The Judge Advocate, has to refer to the King’s Mutiny
Act and Articles of War—to the Company’s (European and
Native)=to the Act for the Adwinistration of Criminal Justico
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quently the duties of Judge Advocates in
India requiye more study and research.

18. In the King’s Mutiny Act and Arti-
cles of War there are defects—1st, (for exam-
ple,) in the Case of Desertion there are
Clauses 1, 11, 21, 22, 23, 24, 28, and 45 of the
Mutiny Act—and Articles of War 7, 20, 38,
81, and 84, all which, as relating to the same
subject, should have been consecutively ar-
ranged in the Mutiny Act and Articles of War
respectively, and the Clauses from the Mutiny
Act should have had reference made fromn
them to the corresponding Articles of War.

2nd.—There are repetitions.

Articles of War.
Mutiny Act Clause.. 6 repeatedin.... 71
.................. 9 » 77
et eeean cen. 10 ., 101
.................. 27 " 84
Schedule (Oath) p... 96 » 90

3rd.—Articles of War. The following Ar-
ticles of War of the same import should have
had references made to and from each other—
Articles 11 aifld 24, 15 and 63, 17 and 29,
&e. (1)

19. In the Company’s Mutiny Act, Sec-
tions I. V. VL. V1I. IX. X.XI. LIV.LXVIL

in the East Indies,and fo the Peual Regulations of Govern-
ment, or Acts, of the Government of India.
(*') Thus Auticle 14, vide Article 24,~Article 24, vide 14, &e.
C

Defects in
King’s Muti.
ny Actacnd
Articles of
War.

Defects in the
Company’s
Mutiny Act
and Articles
of War.
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and LXVIII. relate to Desertion and should
have followed each other. .
The repetitions are :—

Articles of War.

M.Act XIX.repeatedin Sec. XIV. Art. IL.
XXII. b ”» VI.

XXVIIL ” ” V.
XXVIII. ,, »  XVL
XXIX. » XIX. L

XLII. . XI. V.

Generalludex  20. There is required in His Majesty’s
reauied. Mutiny Act and Articles of War an Index.
There is an Index to the Company’s Mutiny
Act (1823) but not to the Articles of War, the
most in use. Besides an Index each Clause,
and Section of the Mutiny Acts, should, if not
consecutively printed, have references to the
preceding and succeeding Clauses, &c., and
the Articles of War ifi the same manner. The
numbering the Clauses (*) or Sections of the
Mutiny Act 1, 2,3, &c. is a better plan than
using the Roman figures I. II. I1I. &c. The
use of Sections, and Articles under each Sec-
tion, is inconvenient. His Mijesty’s Articles
of War are numbered 1,2, 3 to 145. The
plan is that of the Code Napoleon. (*)
(%) Sections seems a more correct term—as a Clause is part
of a Section. .
(%) “ Les cing Codes.” It may appear frivolous to allude to

such minutie, but I am convinced that nothing is of more con-
sequence than arrapgement. In the Peninsular War they
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In paras. 18 and 19 I have mentioned
repetitions. ;They occupy about 12 pages. The
duties of Courts-Martial laid down at pages
187 to 189, 199 to 203, vol. 1, and 401, 415, 419,
496, 579, 630 and 646 of vol. 2, occupy 10
pages, and some of vol. 3 would be well in-
serttd at the end of the Articles of War, in
the space occupied by the above repetitions ;
and many other useful points might be laid
down by authority.

21. A Judge Advocate must also be fami-
liar with the Orders of Government and those
of the Commander-in-Chief, or have the
means of referring to them. The above Or-
ders relate to the general duties of all Offi-
cers. (*) I early gave my attention to the
above subject (*) as so much depends on the

kept two Clerks at the Horse Gugrds for the sole purpose of in-
dexing the names of Officers addressed, and the heads of sub-
jects of Correspondence. The Ledger was so large as to re-
quire two men to lift it, )

(**) The Bombay Government recently published the Stand-
ing Orders for the years 1832, 33, 34, and 35, for 4 Rupees a
copy. There are 3 vols. of Orders published at the Horse
Guards. Inthe Peiinsular War there were 10 vols. of the
Duke of Wellington’s Orders, a copy of which was given to
every Commanding Officer of a Regiment on his anival to
join the Army. A copy was lent me by Major Geuneral Sir John
Macdonald, Adjt.-Genl., &c. an Abstract of which called “ The
Principles of War,” was published in 1815 by Mr. Samuel.

(°') Major Henley of my Regil‘nent, published a Work in
1812—and Captain Carroll, late of His Majesty’s Service, pub.
lished another in 1817. ButasI found a greater simplicity in
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correctly understanding . the duties of all
Officers. The want of a Code of Standing
Orders for Regiments had long been felt ; and
I, about 18 ycars ago, made a collection. (*)

tbe Rales and Regulations for His Majesty’s Army, my at-
tention was directed, about 9 years ago, to the subje‘ot. I
have submitted several plans. The first led to the publication
of a General Index of General Orders from 1816 to 1830, and, ¢
subscquently to the pablication of the Standing Orders for
scveral past years. My last plan proposed a lcxicographical
mode of arrangement, in 2 vols. royal 8vo., and though my
offer was not accepted, Mr. Jephson of the Adjatant-General’s
Office, is now preparing a Code on that plau. I had propoescd
to exccute the Work in 18 montbs.

Though it will be a long time before the Work can be pub-
lished, owing to the Compiler’s health not permitting of his
devoting so much of his spare time as formerly ; yet, as the
Work will contain all “ Circulars, §¢.” it will be of perma-
nent public utility, since by adopting the same plan, after
the completion of the Work, in fature years, the annual pub-
lication will continue its utility—and a reprint every 8 or 10
years will alone be required ¢o preserve the system.

The arrangement by A. B. C. not only saves an Index—is
of easy reference—saves many marginal notes—but brings each
subject, in a connected fn'rm, under one head. 1 recommend the
plan for the Rules and Orders for His Majesty’s Army.

Inglading Carroll’s Code, there are now 11,000 pages of Ge-
neral Orders besides * Circulars,” and before the Work can be
completed, the matter to be abstracted ffom will amount (o
13 or 14,000 folio printed pages. The Work will be in 2 vols.
royal 8vo. 1,200 pages.

I was very anxious to have published a Work on which'I
had devoted much time and consideration; but a residence near
the Adjt.-Genl.’s Office, &o. would have been a sine qua non.

(*2) Colonel Casement, th:a Secretary to Government Milita-
ry Department, (Calcutta), had prepared a Code which 1 un-
derstand was a very valuable one. His having commanded a
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22. It always appeared to my mind, that
the Recruiting for the Army was a subject of
the highest importance, not only as regards
the materiel and its efficiency on Service, but
as affects Discipline. In the year 1817 I was
aware of the great Military preparations
desitned to crush the Pindarrees (*)—the
War, subsequently assumed a more imposing
form, and the British were obliged to contend
against Scindiah and Holkar, &c. Itoccurred
to me, that the result of our Military opcra-
tions would probably occasion a great increase
to the Army, for the occupation of new Con-
quests. The result of our War with Nipal (*)
had rendered necessary the formation of

Regiment for many years, and having been engaged in the
whole of Lord Lake’s Campaigas, enabled an Officer of his
intelligenco and talent, to frame an original Code ; the result
of his experience, It was givin to the Adjutant-General of
the Army, but was lost or mislaid. '

While I was'in Calcutta, publishing my first Work (1820) I
was recommended in the absence of the Colonel’s Code, to
present to the Adjutant-General, the Collection I had made
from the Standing Orders of several Regiments, together with
an Index. I did sg—Corps were called upon to send in their
Standing Orders—and in 1828, Captain Pasmore, Assistant-Ad-'
jutant-General of the Army, published the Code now in use.

(*®) They were said to have been 40,000 in numnber. We
had about 80,000 men in the Field, includivg Irregulars !

(*) I was with the Centre Division of the Grand Army
vnder Lord Hastings in 181748, and was Interpreter and
Quarter Master of a Grenadier Baltalion in the War with the
Goorkhas in 1815.
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Grenadier Battalions, which led to another
measure which was unfortunate in ifsresults.(*)
I offered a Plan in May, 1817, for Recruiting
Depéts formed on a regular system, being
convinced, that the Invalid Establishment
had been grievously burthened from want of
attention to the Recruiting of the Army. (%)
My Plan was, that an Officer, or Officers,
should be selected to raise men for the Native
Army as prevails in His Majesty’s Army (*)
by establishing Depéts at certain points—
regularly organised, for the purpose of Drill
as well as for all other purposes.

23. Your Excellency is aware that a
Memorial for the Brevet Rank of Major for
all Captains, after having served 12 years as
Captain, was written by me, and transmitted
by you to Government—but as the Honorable

(**) The Grenadier Companies were taken from 32 Battalions,
and their places were supplied by hastily enlisted- Supple-
mentary Grenadier Companies.  From the two Supplementary
Grenadier Companies of my own Regiment (then 1st
Battalion 24th N. I.) 60 Men were found uufit for the Service
—these Meun were raiscd by Levies in 1,008, 1,500, &c.

(**) Men were inlisted at the age of 30 and 40 years.

(') Commanding Officers always wish to entertain their
own Men, but, my opinion is, that a General System is the
best.

The Depots by being in the Upper Provinces, would have
afforded the weans, in time of\War, of supplying Corpsin the
Field with efficient men ; while the cowpleting those in the
lower Provinces was of Icss consequence at the moment.
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Court of Directors felt a difficulty in submit-
ting a former application from other Officers
to His Majesty’s Government on the above
subject, it has not been deemed expedient to
transmit the present Memorial to the Honor-
able Court. I trust, however, that your
Excellency will permit me to solicit you to
recommend the adoption of the above measure,
(*) as the grant of the Rank is attended with

(**) Subalterns are Brevet Captans after 15 years Service,
the promotion from Captain to Major is uncertain, that from
Major to Lt.-Colonel is obtained in 5 or 6 years, and that from
Lieutenant Colonel to Colonel of a Regiment in 9 or 10 years;
while I, and many other old Captains, have been more than 30
years in the Service, and our prospects of promotion are still
distant,

The Boon granted by the Hon’ble Court (G.O. G. G, of
Iudia in Council, 23d May, 1836) must be acknowledged with
gratitude by every Officer—and I should hope that, if a Service
of 25 years (or 28, including a Furlough) entitle an Officer to the
Retiring Pension of Major, and of 30 years (or 33, including a
Furlough) entitle an Oflicer to that of a Lieutenant Colonel,
there can be no impropriety in solicitir;g a rank corresponding
with the period of Service, after which a Pension is granted.

I have been superseded by 70 or 80 Lieutenant-Colonels and
Majors in the Bengal Army alone ; and must suffer ‘double
that numbereof supersessions, before I can expect to be a
Regimental Major

A great many Officers concurred in the prayer of my Memo-
rial, (about 250.) Sir E. Barnes (when Cowmander-in-Chicf)
and Lord William Bentinck, were I know, desirous of obtain-
ing the grant for the unfortunate Captains—and since the si-
tuation of Officers of t'he latterclass is alone unprovided for,
I respectfully solicit your Excellency to do me and the rest of
the old Captains of the Army the kindness, to recommend the
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no expense. I am confident that Government
would have been desirous, (as on other occa-
sions,) of recommending the favorableconsider-
ation of my prayer: and asI feel the difficulty
of my position, I trust I shall not incur

displeasure in any quarter.
¢

grant, to the faverable consideration of the Home Authoritics
with whom such grants usually originate—since, even in His
Majesty’s Army, old Officers for length of service receive
grants of Launds in Australia, &e. in proportion to the number
of years they have scrved in each rank or grade,

For the Pensions for length of seivice the Aymy are indebt-
ed to Lord William Bentinck, In July 1832, His Lordship
did me the honor to ask me to prepare a plan and scale of
Pensions, which, fiom having given the subject consideration
for many years, I was enabled to eflcet. His Lordship wrote
tome as follows: “ 1 have not treated with indifference ano-
“ ther endeavour of yours, in the principle of which I entitely
« agree, 10 regulate the Retiring Peusion by ycars of service,
‘ and not by 1ank. I have had it for some time under consi-
¢ deration, and 1 have taken the means of consulting the opi-
“ nions of the best qualified Oficers vpou the degree of sa-
“ tisfaction, that this alteration would give to the Oﬂ'u.crs in
¢« general”—(3rd June, 1834.)

The amount of Pension which I proposcd to, and was ap-
proved of by, His Lordship, was on a more libcial scale; the
maximum was 500£ a year after 30 years actual service in In-
dia; as it was felt that there should be no induBewment to any
Officer, to proiract his continuance in the service beyond that
period ; as it would gencrally, give the age of 50 years,

With Pensions for length of service, it would gratity such
Ofticers if they received the rank attached to the Pension, on
Retirement,

In November 1833, I subtfitted to Lord William Bentinck
a plan for defraying the expense of increased Peasions by the
sale of Cadetships; as such would be the means of relicving
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24. I have been particularly anxious to
endeavour to render my labors useful in
suggesting improvements, and having before
published threc Works, I have been solicitous
that any little merit which I may have obtain-
ed on those occasions, should not be forfeited
by the production of a Work of a description

ing the Honorable Company from the burthen of a Pension
List of (I belicve) about 40,000£ a year. The Half Pay of His
Majesty’s Army and Navy did cost a million sterling!

Mr. Catlar Fergusson in his speech on the East India Bill,
in the House of Commons, 26th July 1833, made the following
statement—* The number of Cadets appointed during the
 Jast 21 years was 5,092; and of these he believed a very
“ large proportion were the Sons of meritorious Officers; 409
““ were the Sons of Civil Officers ; 411 the Sons of Military
“ Officers; 124 the Sons of Maritime Officers ; 308 the Sons
‘ of Clergymen; 1018 Orphans.” (Calcutta Courier, 16¢h No-
vember, 1833.)

Recapitulation—
Cadets.
409 Civil.
411 Military.
124 Maritime.
308 Clergymen.
1,018 Orphans.

. 2,270
2,822 not stated.

5,092--21 years=242 yearly.

My opinion was that the sale of Cadetships would even at
300£€ yield 72,600€ yearly. I was informed that the Honor-
able Colonel L. Stanhope made swch a proposition some years
ago, which was unnnin‘nously rejected by the Court of Pro-
prictors,

d
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inferior to the former. I was also impressed
with the propriety of presenting to your
Excellency a Work, which should testify my
zeal for the Service; and be, in some degree,
if I may so express mysclf, deserving of the
approbation of the Commander in Chief in

I am aware that a certain number of appointments are re-
served for particular purposes, and that a fiftk of the Cadet-
ships are given to Orphans, I therefore, would propose that
one-fourth should be reserved as free-gifts—aud then the sale
of three-fourths would yield 54,450€ a year—and pay for the
whole increased rate of Pensions for length of service ; which
should be, that of Major after 25, of Lieutenant-Colonel after
30, and of Coloncl after 35 years’ scrvice, without reference to
Jwrlough, For now the sick Officer must serve 3 years longer
than the Officer whose health permits of a continued residence of
25, 30 and 35 years!!!

It would afford to the old Oflicers the opportunity of pro-
viding for their Sons—the above Table exhibits 411 for Mili-
tary Officers’” Sons (whether all in the Company’s service is not
stated) now 411 —~21=19{? yearly. There are in the Bengal,
800 married Officers out of 1980 Military Officers—about 550
in the Madras, and about 230 in the Bombay Army—or total
about 1,600 married Officers in the Indian Avny, thercfore one
Military Officer in four obtained a Cadetship fur his Son—or
if 400 Ufficcrs only be supposed to have Sons of the age (16
years) required, then, onc Officer obtained a Cadetship for his
Son in 21 years! My opinion was, and is, that the proposition
could in no way mffect the patronage of any Diiector, since,
if A., B, C. were candidates, and therc were only one appoint.
ment to be sold, the patronage would be exercised in giving
to A. for example, instead of to B. or C.

But I would propose the price of Commissions as in His
Majesty’s Service to be adopted. My proposition was not (like
Colonel S.’s) to pay off the Company’.; debt, but to raise funds
for the legitimate purposc of paying the Pensions of Oflicers!
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India. Nor could a positive failure in the
present production be regarded by me, other-
wise than as injurious to my future prospects
in an Army in which I have served more than
30 years. I have on all occasions spared no
expense, and though my publications have
never beecn a source of profit to me (¥) still
I feel that there is a duty which all Officers

The Company’s debt, like the National debt, is, to a
oertain extent, an advantage—it provides, as Adan Smith
observed, an income for those who cannot labor, and there are
political reasons in favor of the Company’s Debt to its present
extent. It was prophesied that 500 Millions Sterling would
make England a bankrupt nation—1000 Millions produced
no such result—the increase of population has spread the
means for the payment of the interest, over a more extended
surface ; and the Commercial prospects of India, must ere
long, add to the Company’s financial resources—and improve
the circumstances of the whole Indian Community !

(*) I was obliged to obtain an extension of my furloagh for
9 months, to complete the work which I dedicated to the
How’ble Court in 1825. I lost thereby 400£€ of Indian Pay
and Allowances as a Captain, aud lost the advantage of an
earlier appointment to the Judge Advocate General’s Depart-
ment, which the kindness of the Comwander in Chief (Sir E.
Pagect) had designed for me had I been in India. My exertions
on that occasion involved me in debt, and was attended with
injurious condequences to my health ; and induced my Medi-
cal fricuds to rccommend the abandonment of my labors—
which Tdeclined. I should hope thatnine months, spent atsuch
a sacrifice, will induce the Hon’ble Court to allow me to reckon
such time in my period of Service—for though, according to
Adam Simith’s theory, my labors did not produce an income ;
I trust the llon’ble Court will tgke a more liberal view of my
exertions. In His Majésty’s Service Officers may have several
furloughs, without losing their Pay !
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owe to the Service to which they belong. Nor
have I ever entertained the merely cold calcu-
lating notions of the guantum merit. I have
always been of opinion that as an Officer, a
Gentleman, and as a Christian, every one
should try to ¢ labor to advantage in his
calling™ or profession, according to the best
of his abilities—and if he acts according to
the best of his ability and fails, he will retain
an approving conscience, and will secure the
sympathy of his fellow-men.

I have the honor to be,
Honorable Sir,
Your obliged faithful Servant,
W. HOUGH, Cuplain,

Depy. Judge Advte. Genl, Dinapoor and Benares
Divisions of the Bengal Army,

CALCUTTA,
16t% December, 1830,
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Tasre No. 1.

Exlibiting the number of Persons iried in the years
1834 and 1835.

lOﬂicers. 5 King's, | Company’s. {Natives. E
—— ST E
] S - N - B T B B -
Years. } sl.1518|z2 zlz ELE slulé Total.
SRR a o -t - -1 2
el iw | X138 Sledle | 2] 8
l 5 3| 8l=1|%5 S|le |3l ® S| =
R R R R - N SRR
I—-—- | s | s | et | it | et | v —‘— et | nr——
1831, ciiminiieiiennininnes 115 71 31 814871 612} 915 {17]9 }139
1835, ... abesserassianetsn . ’ 6! 3§ 1] 5|56] 5|10/1210 911 |18
Total, o 311101 413 ltog {10 |22 {20 |5 |26 ] 10 257
) e | e [ | | e | e | o | | e | g | e
Years 1824 to 1833 bothl !
inclusive— 10 years pre- 1 105! 37 {19 {2 {68 |29 55|35 |3 | 64|48 483(%)
ceding, voovnrvienrinniisicnane J |
Yearly average of 2 —..:—_— - 9
yoars 1834 and 1835, ...... 133 12 l“ 215 |1 110(2 1136 ;128
Do. of 10 vears 1824 t —““"“—'—'—"'—""—‘ _—.—“ ,
1633o-both, &0r woermnr. } 1oy 3312 (L |3413 |53 84 |4 |58 5 48()

N. B. In the year 1828 there were 69, and in 1831
only 38 persons tried. TlLere has been a great excess
of trialsin the ycars 1834 and 1835—pasticularly in
1834—50 P, C. on the average of the 10 years preceding
—See Note (*) p. 113—should be 139, instead of 159—

but 140 were tried in 1834,

() The total of these Columns is 435—but there were others tried not
introduced into the Colummns for 1834 and 1835, In 1834 was 140—The
number in 11 months of 1835—79 Crials.
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TasLeE No. 2.

Crimes for which tricd in 1834 and'1835.

1834, . 1835, No.

Evrorean SoLpiers, No. Absent without Leave, sooeuneeeess 8

Absent without Leave,.oooeierss | Appeals, sovens ciinis cinanniiinse 3
Assaulting a Sentry,.oineieieaans 1 Y O |
”» indecenty covaiiveiivens 1 Cheatyesreeereanssonrsannns PR |
Burglary, soveirverressneainenenes 1 Complaint, ..ooeeceieriiiinsines 1
Desertion, () cveevers serneeseness 6 Desertion, (3) coesancevnreneidinan 17
ruukenness, ccceescriecnrncneass 1 Disobedience, &¢, covs veene veees 1
False and Malicious Accusatious,., 2 Disorderly Condact,..... vereriens 2
Insubordinate Conduct, oo ooeees 3 Embezzlement,...ooocierronrrveess 1
Malingering, vov vvavee soviianens 1 Highway Robbery,....c..... PP |
Manslaughier, covevecerienneireens 1 Insubordinate Conduct, ...veo.vee 4
Murder, .orvvniiiiiiiiiinrenncies 1 Mutinous, (3) ceveeensis srvennene 13
Mutineus. (3) covevevsres vennnnns 14 Mutiny, (3) ceveccroon cavnane veese B
Mutioy, (3) . vsevee seveesensensss 13 Post leaving, . coovvereeeneernne 2
Post leaving, coveiirrrn venes vnes 2 . sleepingon, .. ..o il 8
vy Sleeping ony sovies covveernss 2 Riotous Conduct veovvies vvverveas 1
Robb?ry,(").--cu---‘..un..-'--.o 6 RUbb?r\"(") civiveinse cree seress 4
Shooting at, ceevernes revnnnninees 1 Stolen Property, &c.povvevieeiniies 3
Stabbing, .viiviiiieinis corneenes 1 Striking N. C. 0. (5)cveeeviinannes 11
Striking N, C. Q. &co (5) vevennens 22 Theft,.evriasseenononenuronsansees 4
s 8 Soldieryiies vivenn es 1 Wounding, coererrerres vrveeeenes 2
e‘, sosr seteescansssorsnnasanss 4 -
— 91

85 —_—

(*) The Desertions among Europeans, 23, in years 1834 and 1835, and
only 37 in 10 years preceding— Natives 3 in 1834 and 1835, and 16 in 10
years preceding.

(*) Mutinous Conduct and Mutiny—48 Europeansin 1834 and 1835, and
only 59 in 10 years preceding—DNntives 1—and G Cases in 10 years
preceding.

(*) Robbery--10 Europeans in 1834 and 1835—and 5 only in 10 years
preceding.

(°) Striking Non-Comuwissioved Oflicers in exccation of duty—33 Euro-
peans in 1834 and 1835—they were in the 10 ycars preceding charged as
“ Mutiny”—now, add Mutinous, Muatiny (Note 3) and striking, &e., and
the total in 1834 and 1835 is 81, an average of 40 yearly—while 59 Mutiny
in 10 years preceding, give only an average of G—so that theso Crimes

have increased nearly seven-fold ! !!
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TABLE No. 2—('continued.)

1831, 1835,

NaTivE SULDIERS. No. NaTive SoLDIERS, No,
Appeal, coivavensiinssieeninnnin 1 Desertion, ...covveneiriensariseees 1
Burglary, cecececeencoos cnininiins 1 Dugraceful Londucl,. P
Desertion and Embezzlement,.. 1 Fraud,...ocoisseveccssnnisnnsecass 1
DPM’I’IIO" [ | Murder, coveeiieravecncsrsnernness 1
Marder, {6 )...................... 8 Mutioous, coevesearessronscsiseees 1
ACCEBBATY, v isorarsotiearonnsnner 2 Slave buying, .voovevioriencansees L
Accessary "after fact TTTTITITRN. | €fty crsvonsrsensssnsrsensensssen 2
Slaves dealing in  ...cio tovvieenas 1 _—
Theft,@eecseccsnsersvscesssesennee 4 9

— 1835.
22 Campr FoLuowcRs. No.
1831, Murder, coeeeiereresasnacncssanors
Camp FoLLOWERS, No.
Bur, lary,........ P |
('hlld Stealing,r.coie civeriereiens 2
Murder, ..covn... [STPPOT |
Stolen Goods, &c. knuwmg to he
stoleny.civissenns eeeresianenn ves 2
Wounding,...................... .1
L]
T
TasLe No. 3.
Punishments.
N 3
Europeans. | ‘| Nuative Soldiers. |
1831 | 1835 | 1834, | 1835,
Death, .oovvenmerneiinecn 1 | 0 |D4-Mh ........................ 2 1
lrnnspurlalmn for Life, 1 | 1 Tranﬂporlahuu for Life, 1 0
Commuted to ditto, ...... 4 0 [mprisoument, hard Ja- }7 ! °
Transportation 14 years, 1 4 || bor,7 yearson Roadn, i
Ditto 7 dittoyiueicivnessenne 1 18 | Ditto 5 years,... 2 i 0
17 23 | Imprisnt, Hard Labor,... 0(8).
— e Imprisonment 3& yenrs, 0 1
Transportation,.aeiiie, 40 (7) i Ditto I month, e ! 2
, Campfollowel. ' 0
i Death, weiicniiinnnd . 1|
L]

(") Murder by Native Soldiers 11 in 1834 and 1835—and only 10 in 10

years preceding,

N. B.—The rcst of the Crimes are not bcyond the average of the 10 years

precoding.

(") 40 Transportations in 1834 and 1835—or 20 a year—28 in 10 preced-
ing years—or 3 a year! increasegeven-fold ! ! '—See Note (%) p. 9v.

(*) 9 in 1834 and 1835—and 11 in
fold, increase.

10 years preceding, more than four-
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Tasre No. 4.
Tmprisonment of European Soldiers. (*)

: 3
o : : .
s | §IZEIE R G
E & st ‘E-: egl E" Remarks.
» 9 =k v a I~
. < - =] 4
o
Z <
¢
1834 | 58| 666 155| 511 | 83| 1to24 months awarded.
1835 61 5331 137} 39 64 2to24 ditto ditto. '
These were, with one exception, (be-
ing for AMllitary  Crimes)~Solitury

. Imprisonment.
Total. | 119' 193 | 202 | 907! — |

TasLe No. 5.
() Corporal Punishment—(by Gl. Ct.-M1.)

L S e
Europeuns. i Natives.

2 . ) T S 5 e,
I3 léée TR B
Years. | No, 5 Z ! 7ag No! & | = c2

| g8 | =go ! g e D
E ] ENT I 3 T s 23
| < € 24 < & 2°
\ . 1 i i
= - ! ! ! —
1938 3 2600 we |o2600 [ 3. 208111200 178t
1535 s 4980 2350 . o ! ] e
' ' e | e | cotatt— .
11 I 7380 2380 | 2600 | 5 2981 '\ 1200 1781
TapLE No. G.
Acquitted, Not Confirmed Tolal.
or Disapproved.
1834, wooner 14 18
1835, .... 7 10
21 (1) 29

(°) 119 Cases in 1834 and 1835—and 114 in 10 ycars preceding-<so that
in the years 1834 and 1835 they were five-fold !

(*°) 11 Cases in 1834 and 1835~and 15 in the 10 yecars preceding; nearly
four-fold in 1834 and 1835, but even 11, or 5 or 6 yearly out of 14,000 Men
(see Note 1, p, 52, Co.’s, and 10 King’s Regt.) are only 1in 2400 men yearly.

(") 21 Acquittals in 1834 and 1835—opt of 257 trials,or 1 in 12, In 10
years preceding 58—out of 483 or 1 in 8 nearly.:

('*) 7 not confirmed, &c. in 1834 and 1835—nut of 257, or 1 in about 49,
In 10 years preceding, 36 out of 483, or 1 in 13 or 14.
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TasLe No. 7. (*)

Exhibiting the amount of force and the number of Trials
by Courts-Martial in the British Army—and number
of Persons on whom Corporal Punishment was inflicted.

:an Amount of Nuwber Average Number Average
' Force. Tried. Tried. (*4) | Flogged. | Flogged.
1in 1 in
98,916 4,708 21 1,737 50
111,058 5,524 20 2,212 41
1107 5,310 20 2,291 40
110,918 5,314 20 2,143 51
103,747 4,782 21 1,748 59
103,374 5,946 17 1,754 58
103,413 7,438 11 1,480 69
103,572 8,780 12 1,283 80
103,527 9,628 11 1,007 102 {15)
103,063 10,212 10 963 107

Mr. Wakefield gives as the effect of trials in London Commitments 1829
to 1831, both inclusive, 320 Acquittals out of 979 persons, tried in London,
or 1 in 3 acquitted.

If wo take the 21 Acquittals, and add the 7 not confirmed, &e¢. or total
28, then they give 1 out of 9, and I may apply the same Rule to Regimental
Courts-Martial ; a fact which proves that in Military trials 2 wore minute
previous inquiry takes place, than in griminal trials at Home,

(**) Taken from the Table framed at the Horse Guards, 18th February
1836, published in the Report on Military Punishments by the Military
Commissiou. No Rcturn for 1832, from the 4th Regiment, for 1833, from
part of 2d W. L. Rogiment, nor for 1834, from 40th, 50th ; and Ceylon
Regiments.

Columns 4 and 6 are my own, as co!umns 4 and 5 of the Reportare
explained by the other columns.

(") Leaving out Fractions.

(*) G. O. H. G,24th August f833, the restriction order was then pub.
lished.

e



XXXIV CORPORAL PUNISHMENT.
TasLe No. 8. (*)

Eaxhibiting the amount of Iorce of the Native Armies of
Bengal, Madras and Bombay-—number of Men flog-
ged—and of those discharged the Service, for the years
1829, 1830, 1831, 1832 and 1833.

Men
Lashes Lashes ; )
SrreseTH. inflicted | per Regt. | | ll\;le;ﬁn i}]":ﬂ:{
yearly, yearly. Army.
8,062 145 1481 40
40,285 948 209 201
32,753 2,614 163 163

The number of Discharges in the Native Army in

6 years—1829 to 1833, were—
Yearly.

Bengal, ........ 7,610 ........ 1,522
Madras, ........ 4905 ........ 981
Bombay, ........ 3,043 ........ 608

(*%) Lord W, C. Bentinck’s Minute in Council 16th February 1835, copied
from p. 69 ( Selections ) of the East Indian United Service Jomnal for Sep-

tember, 1836.

The columus in the Fable quoted gives, as Heads, 1st, Numbers Sentenc-
ed—2d, Sentences Executed —3rd, Lashes awarded—4th, Lashes inflicted
—>5th, Discharges, I have blended the Cavalry and Infantry together, as
is the Case in Table No. 7; and as the Laskes inflicted does not represent
the number of men flogged, I mnst, in my cstimate, suppose an average
of 200 Lashes per man : the Table being for 5 years, does not show in-
crease or decrease in any year, so I hdve divided by 5, the only resource

Ieft,



CORPORAL PUNISHMENT. XXXV

TasLe No. 9. (')

Erxhibiting the number of Courts- Martial held on
N. C. O. aud Privates of II. M.’s Regts. on the
Bengal Establishment in the years 1831, 1832, 1833
and 1834—(to be compared with Table No. 7.)

e -
STRENGTH, Diatt. | Regtl, || Total, i 1 ia
!
18318 ovvvrsensesenrssesssensseosenss ! Co1g0 | erz | M2 19
1832—= do. ("¥).suurrueresore ‘ 172 | 838 | 523 15
1833m d0.  rrersrereesreererres 127 | w5 |4 17
1833= do. (19)ureereerenrens revrerersmeasan ‘ 124 } 317 | 550 ;14
} ! :

In Table No. 2, in my 3d Work (1834) I stated
that the number of Native Soldiers (Bengal) fried
by Regimental Courts-Martial, were, Cavalry 1 in 300,
Infuntry 1 in 237, in 7 years in the Sirhind Division,
in 2 Cavalry, and 6 Infontry Regiments.

Corrorar PunisHMENT. (%)

With regard to Corporal Punishment in the Native
Army of Bengal, T have shewn in Table No. 8, that
1 man in 1481 was flogged yearly, which is about one
in every Regiment, every second year. I therefore
think the sccing one man flogged in 2 years, would

(") P. 83, East Indian United Service Journal, Sept. 1836,

(") Sinco 1829, the Regiments of Dragoons were 754 in strength, and
the Infantry 7921 have assumed the full strength—of 10 Regiments
(2 Dragoons and 8 Infantry, not including H. M.’s 62d Foot.)

(") The month of l)cucmhcr,‘ 1334, not included-=I have assumed
550 instead of 501 as the%¥otal, in consequence,

(*) See p. 67 081, East Indian United Service Journal for Scpt, 1836,
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not be likely to deter men of good character
from entering the Army. "
1st. The opinions as to the propriety of
the total abolition of Corporal Punishment
have been various—
Pro" Con.
Council of India,...... 3| 1 («)Unless by
Bengal Committee, (a). 1| 5 General Court ~
Madras ditto, ...... .. 5 Martial.
Bombay ditto, ........

S

4] 16
2nd. That it should be restricted to Gene-
ral Courts Martial—

Bengal Committec, 4 out of 6)(%) The Bom-
Madras ditto, 5 ,,  5fbay Commit-
Bombay ditto,(h) 0 ,, 5 ptee allowed it
— — {for the Crimes

9 16 Jof Descrtion,

Mutiny, Insubordination attended with Vio-
lence to Non-Commissioned Officers, Maraud-
ing; &c. to Detachment Cts.-Ml. in the Ticld.

That its restriction to a General Court-
Martial is inapplicable is obvious, since, if the
approving authority be not on the spot, delay
ensucs and the object of example is lost ; and
there may be cases, even in a cantonment,
which may, though rarely, require its
infliction.




DETER MEN FROM INLISTING. XXXVii

Its infliction was greater at Madras and
Bombay (Se.e Table No. 8,) but that was no
reason for its abolition in the Bengal Army.

After the able and conclusive opinions giv-
en by the Duke of Wellington, the Com-
mander-in-Chief (Sir Henry Fane), and by
manty other eminent Officers, it would be pre-
sumptuous to say much on the subject, as a
general question.—See pages 65, 67, 70, 80, 86.

As a question regarding the Nalive Army, I
am sorry to differ in opinion from some of those
whose opinions are entitled to respect. I
must say that the reason why Native Officers
and Natives of rank, do not like their sons and
relations to enter the Army, arises chiefly, from
the circumstance of the slowness of promotion.
A Native Officer told me he had served 40
odd years beforc he was made a Subadar, and
said ““ I have risen to this rank when too old
to be of much use, why should I subject my
son to the samc misfortune. (*)

(*) I cannot say what would be the sum of opinions if those
of the most experienced Officers were collected—but, I must
say that all with whom T have conversed on the subject (with
very, very, few exceptions) are against its totel abolition !

I cannot but be of opinion that it is the Crime and not of
the puniskment, which must be leoked upon as a disgrace.

The giviog Evidence against a Brakmin so as to affect bis
life was once considered a Crime in any Hindu—aod it is well
known that Brakmins who committed Murder, were not made
amenable to a Sontence®of Deatk, till the Regalation of 1793,

of the Bengal Government. Such prejudices have subsided.
The discharge of a Soldicr if flogged for a disgraceful Crime,



XXXVillL EFFECT OF SOLITARY IMPRISONMENT.

In the British Army, as was observed to
me by a distinguished Officer, “no man will
enter the Army as a Soldier to get 30 shillings
a month, who can, by any other means, earn
the same sum in a week !”

THE SoLpicr's Book—Like the Livret du
Soldat—each Soldier should have Alphabet-
ically arranged—a list of the Crimes and
Punishments, as in thc French Army. The
Annual Article of War, 132, requires every
N. C. O. &c. and Soldier to have a book
“ to show his Services, Age, Dale of Inlist-
ment, and the actual State of his Accounts”™ —
at the end of this Book should be inserted, as

Theft, &c. haslong been ordered in the Bengal Army, bat if
flogged for Mutinous, or highly insubordinate conduct—the
discharge of the Man and return to his family, wounld imply
that disgrace attached to its infliction ; but if punishment
degrades, surely imprisonment must equally do so.

Ithas becn stated that in the Frenck Army there were 16,000
punishments in one year, of which there were 400 Sentences of
Death, while in the British army there were- only two !—
{ Courier, 18th September, 1833.)

Supposiog the French 2§ times the Amount of the Drtisk
Army, and taking the bighest amountin the latter in the year
1827, and the trials will be fornd tobe 5 in thg French to 2
in the British Army !—( See T'able No. 7.)

SoLiTARY IMpRIsSONMENT.—M. G. Sir H. Hardinge in his
speech inthe House of Commons, 12th March, 1827, stated
(in regard to its substitution in lien of Corporal Punishment)
that « hec alluded to the Report of the Commissioncrs oo the
General Penitentiary, (Beulham s Bill, 52 Geo. 3, cap. XLIV,
20th April 1812) of the 17th" February, 1827, in which they
declare that the system of Punishiment by Solitary Confinement
was found to be less cfficacious than had been origivally



SOLDIER’S BOOK OF ACCOUNTS, &C. XXXix

follows : for if he can read the one, lhe surely
can the other, !

Crimes. Punishments.

Absence without leave,......

s irom Guards, ......
Desertion, veeeeacecsonvess
Muting, coeseceesecnncnans .
Post, sleeping on cviuuves..
5 leaving, coiveiieesiann

Stealing from Comrades, &c...

N. B.—2 or 3 pages would suffice for the
purpose-—and, should be applied to the King’s
and Company's Armies, (European and
Native.)

expected, and thatin manyinslances it was produclive of no
goodeffect on men and boys : and that it was frequently in-
jurious to the health of the prisoners.”

In America it was ascertained in 1821, at Audburn, that with=
out labor or exercise the confinement for any long period led
to insanity, madness, and suicide—the system was condema-
cd in 1833.

The effect of Solitary Confinment must be cstimated accord-
ing to the strength of the Constitution of the Criminal’; and
Sir R. Peel, m the House of Commons, 30th May, 1832, said,
that “ 6 weeks bad rendered some insane for the rest of their
lives.”

“ Labor, io the Philadelphia prison, (1833) is adopted a1
kept up as a disttaction—while at Auburn (1833) the cein
knows labor as a duty, and not as a relief, and ..
precisely tho light in which he gought to view it, an.t musd
look at it asa member of a civil community.”—{Inqdiz Gazette,
18th Janwary, 1831.)






LIST OI' SUBSCRIBERS.

A.

Austin,*Lt., A rty.
Artillery Library.
®sudrews, Lt . 73d N. 1.
Anquctil, Lt.-Col,, Dy. A, G.
Acr, Lt, 55th N. 1.
Alves, N, Lt.-Col, Resident Jeypoor
Abbott Lt 72dN. L

' » 1oth N L
Appetley, Lt . A,
Aunderson, Lt., 44th N. I,
Alston, W. Lt,, Adjt., fisth N, L
Armstrong, L., #7th N. 1,
Alexander, Capt., bth Cavalry.
Awdiy, J. D, Capt., Madras.

B.

Bireh, Capt., D, J. A, G.

Brougham, Lt., Arty.

BVourdean, Major, 43d N. 1.

Blackall, Lt.-Col., 50th N. L.

Biceh, Ens., 31st N, L.

Boisragon, Capt,, 72d N. L.

Beatson, Capt., 72d N. 1.

Bayldon, Capt., A. AL G.

Biemner, L1, 6h N, 1,

Barton, Col, D, Q. M. G,

Biownrigg, Lt., and Adj., T, M.s
9th Regt.

Batler, Ens, 554h N. L,

Baber, Capt., 8th Cavy.

Boyd, Ens.. 18th N. I,

Becher, Ens., 11th N. L.

Bigge, Lt., Adjt. Assam Lt, Infy,

Backhouse, Lt., doing duty do.

Browne, Lt., H. M.’s 49th Regt.

Bartley, Col., 1. M.’s 49th Regt.

Bird, Capt., Scnr, Asst. A, G, G,

Buargh, Brigr. Nusseerabad,

Bumet, Lt., 8th N. I.

Biittridge, Capt, 13th N, L.

Bartlet, Capt., 26th N. 1,
Baddeley, Dr. H. A,
Bean, Capt, 23d N. L.
Bryant, Lt., 68th N. L
Boyd, Ens., 68th N. L

B nker, Capt., 33d N. L.
Biggs, Col., Arty,

Bell, C. 1L, Major, do.
Blair, Capt.. oth Cav.
Bazett, Carnet, do.

Burn, Lt (15t N. L
Bristow, Euos., do.
Bristow, Ens. 71st N, L
Biistow. Lt., Aity.

Blake, Capt., 47th N. L.
Brooke, Fus,, 63d N. T.
Bolton, Capt., 47th N. L
Putler, Lt., Adjt.3d N. L,
Blenkinsop, Frs., 3tth N, L.
Bracken, Li.,29ih N. L
Bishap, higr., Madras.
Bell, Lt.-Col. [., do.
Boardman, Capt., do.
Baok Socicty, 21th Regt,, o,
Baker, Capt., 324 do, (o,
Buch, Capt., Supt. Police.

C.

Cartwright, Capt,, Ardy.
Conran, I, do.

Cardew, Lt, do.

Carr, Lt., Adjt. Sylhet Infantry.
Coke, Lt., Adjt. 10th N. 1.
Cumberlege, Capt., 73d N. L.
Corfield, Capt.. 3Ist N. L.
Cowslade, Capt., 70th N. L.
Clerk. Capt. Asty.

Crichton, Lt..Col, Gith N. T,
Creagh, Ens., H. M.’s 9th Regt.
Coxe, Major, 25th N. L.
Chectham, Lt.. 11th N. L.
Chalon, Capt., D.J. A, G., Madras.
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Chamberlain, Lt., H. M. 31st Regt,
Cotton, Lt., Adjt. 67th N, L
Chambers, Lt.-Col., 9th Cav,
Cookson, Lt., Adjt., do.

Caley, Capt,, 4th N, L

Corsellis, Capt., Pay Mr., Poona.
Crommelin, Capt, 1st Cav.
Codrington, Lt., Adjt, 49th N. 1.
Christie, Lt,, H. A.

Conolly, E£. B., Lt,, 6th Cav,
Cliarter, Major, 5th N. L.
Cowley, Capt., 35th N. L
Chtvlm'l)‘lili,Col.,Oifg.Qr.Mr.Genl.

Catleton, H., Lt,, Arty.

Cowpar, Lt,, 59th N. L

Cooper, Col., 3tth N. 1.
Campbell, Lt., 53d N. L.

Codd, Lt., Adjt. H. M.’s 41th Regt.
Cadell, Lt.-Col., Madras, 2 Copies.
Cramer, J. H, Capt., Madras.

D.

Dalton, Ens., 9th N. I.

Dixon, Lt., 43d N. I.

Doolan, Eos, 1200 N. L

Douglas, Capt, H. M. 9th Regt.

Deare, Lt., dn,

Douglas, Capt., A. A.G.

Dyke, Ens, 25t N. L.

Dodgin, Capt,, Adjt.,, H. M.’s 31s1
Regt.

Danicll, Ens, H, M.’s 49th Regt.

Day, Lt. Arty.

Dixoun, Capt., Arty.

Downing, Capt, 3d N. L, Joudh-
poor Legion,

Douglas, Capt, 49th N. L

Dick, Lt.-Col., 718t N. 1.

Daniel, Lt,, 47th NI, In'r. 1st N. 1,

Dunsmure, Capt., Madras.

E.

Eckford, Major, 6th N, I.
Erskin, Ens., 73d N. L.
Elliot, Ens, 43d N, L.
Ellis, Lt, 418t N. L.
Edwards, Ens., 70th N, 1.
Ewart, Lt, 55th N, 1.
Elton, Ens,, 59th N, L

LIST OF SUBSCRIBERS.

F.

Fenning. Lt., Arty.

Freuch, Lt, H. M. s 9th Regt.
Field, Lt, do.

Frecth, Lt., 66th N. 1,
Foquett, Lt., Adji. 67th N. L
Fuleher, Lt., do.

Freneh, Pr, B M5 40th Regt.
Fisher, Copt., 48th N 1,
Fraser, Col., Rest. Travayrore.
Fiyer, Major, Madrus.

GQ

Godficy, Lt ,43d N. L.

Greene, Lt, 70th N, L.

Graham, Lt, 72d N. L.

Grabawe, Dr, 691th N. L.

Graham, Lt, 55th N L.

Gordon, Lt., 11th N. 1.

Grillin, Capt., 24th N, L.

Guise, Eus., do.

Goldie, Capt., 47th N. 1.

Grant, Major, 67th N, L

Gregory, Capt., 11, M.’s 19th Regt.

Grant, Lt., do.

Gilmore, Lt., Enginecars.

Graham, Major, Hill Rangers.

Goodwyn, Li., Engincers.

Golduey, Capt., 4th M. L.

Grifliths, Lt.-Col., Awty, Bombay.

Geddes, Capt., H. A.

Giifliths, Mcsys. and Co., Madras,
2 Copies.

Golding, Lt., 35th N. L.

Greene, Lt., Engineers,

Gilmore, Lt, 591h N, 1.

Grant, C. Capt., Arty,

Gibb, Lt., 34th N. I,

Gumuwer, Lt.-Col., Mudras.

Gurnell, Lt,, 68th N, L.

1{.

Hart, Capt,, 430 N. 1.
Hampton, Lt., 31st N. 1.
Hanmimeisley, Eus., 415t N, L
Harris. Lt-Adj., 70th N, L.
Hennessy, Lt., do,

Hearsey, Major, Gth Cav.
Haldane, Capt., 32d N, L.
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Hough, H. F. Supd.-Surgcon,
6 Copies.

Hilton, Ens., H. M.’s 9th Regt.
Horne, Ens, 55theN, L,
Hicks, Lt., 3d N. I.

Tat., 8th Cavy,
Hollings, Lt,66th N. T.

Intr., 23t N. L

Hore, Lt., 18th N. 1.
Hamiltoo, Eas, 24th N, L,
Hair, Ens., 24th N. 1.
Hick® Capt., 67th N. L.
Nah, Li.-Col., H. M.'s 49th Regt.
Henderson, Lt., do.
Howett, Capt, 52d N L
FlL.onpton, Brige,, Necmueh,
Hawkins, Lt., If. A
Hawkes, VMij o, Oth Cavy,
Hughes, Capt,, 41th N 1.
arriott, Lu-Col,, 6 h Cay,
Hase!l, Ens, 40h N, 1.
Holbrew, Lt -Col., dn.
Hewitt, Capt,, 33d N. I,
Maoll, Capra, AL AL G
Hodygos, Capt, 5th Cav,
Haslop, Lt, 50-h N. L
Hamlion, Major, 22d N. L,
Hollings, Lt, 47t N 1L
Hasell, Eos, 4%:h N L
Hanis, Lt -Col ,63d N. .
Hogean, Capt., do.
Hamulton, Lt., 34th N. I
Harper, G. I1,, Capt., Madras.

I

THiff», Capt., 67th N. L.
Irving, Cornct, 1st Cav.

J.

Jenking, Capt,, Comsst., Assam.
Jenner, Lt., Adjt, Ramghur Ba,
Jacab, Capi, Aty , Bombay.
Johuston, Brigy., Oude.
Johnstone, W. B, Lt., Mudras.
James, R, Lt.-Col., do.

Jacob, Capt.,, A. P. A, Kattiawar.

K.
Knipe, Lt.,, Adjt., 17th N. [, IHarol®.

Kiaoleside, Lt, H. A,
Kconedy, Cul, 5th Cavy.

xliii

Knyveti, Capt., 641h N. L.
Keunedy, Lt., 25h do.

L.

Lister, Capt., Comg. Syihet L. 1.

Lawrence, Eus, 73d N. I,

Lawrenson, Capt, Arty,

Lane, Capt.,,2d N. L.

Lefevre, Col,, 29th N. L

Luard, Euns., 55th N. L

Lydiard, Ens,, 11th N. L

Lawrence, Capt., Comg. Ramghur
Battalion.

Latauche, Capt, M. B,

Littler, Col,, 70th N. L

Lane, Capt., Any.

Linwd, Lt,S.A.C. G,

Lightfoot, S, Esq., 15th N, I,

Lioyd, Ens, 530 N, L.

Leadbeater, Capt., do.

Lawrie, Major, Madras.

Lewis, W. G. T., Capt., Do.

M.

Maidman, Capt, Asty.

Mackeuzie, F. G., Lt., do.

Mainwaring, Lt., 33d N. I.

Mathison, Lt, Gth N, 1.

Murray, Ens,,9th N. L.

Maddock, Lt.-Col, 10th N.T.

Marshall, Lt., 73d N. L

Mackintosh, Ens, 43d N. L.

Meik, Lt., 3ist N. L

Maijtland, Lt., Adjt, 721 N. I

Michell, Ens., do.

Macdonald, A. R, Capt.,, 0. D. J.
A.G. .

Metealfe, Lt 11 NS 9th Regt.

Martin, Major, 357th N. L.

Massop, Ens., do.

Mounitie, Lt., do.

Muoore, Lt., Adjt, 8th Cavy,

McKean, Cant,, Adjt. and Qr.-
Mr, E. Tavd.

Miller, Capf., 25th N. L.

Mackiatosh, [Lt., 24th N. L.

Matthie, Capt, E Regt.

Matthews, Lt., Adjt., Assam L. T,

Maclean, Capt,, 67th N. L.

Meik, Lt, H. M.’s 49ih Regt.
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Moon, Major, Hyderabad Residy.

Me Lmd Col,, Chief Engineer.

M deolm, Sir c. —Capt. R. N.and
Sapt, ludia Navy,

Malvery, Mr,, Circulating Library,
Dombay, 20 Copies.

Moule, Capt., 230 N. I

Moore, Lt.. Ist Cavy,

Macvitie, Capt,, 40th N. T,

Marshall, Capt.@sth N, L

Montdith, Lt., Col., 35th N. T

MacGemge, Capt., D. J. A, G,

MeMorine, Capt., Any,

Master, Lt., 7th Cavy,

M.linwmng Tt, Ist NJ L

Morrison, Lt 63d N, I,

Macelean, Capt, A. D. C., Madras.

McClellan, Capt,, dv.

N.

Newton, Col., 253th N. T,
Nicholetts, Ens,, 28th N, I,
Nesbitt Lt., 33d N. L.
Nottidge, Capt., Madras.

0.

Oliver, Capt.,, 73d N. 1.
O’Hara, Capt.. 2d L. H.
Otter, Capt., H. M, 49th Regt.
Oldficid, Capt,, 4th N. 1.
Oglander, Brigr., Cawnpoor,
Oldfeild, Capt., 5th Cavy,
Ogilvy, Lt,, 16th N. L,

pP.

Powney, Lt, €ol., Arty.

Penny, Mojor, A, A. G.

Prior, Lt., Adj. 61th N, L.

Phayre, Ens,, 7th N. 1.

Pemberton, Major, 56th N. 1.

Pasley, Capt., H. M’s. 49th Regt.

Pearson, Lt., do.

Patteuson, Ens., 4th N 1,

Powell, Lt., 28tb N, L

Peutingall, Capt, Comg. 5th L.
Horse,

Pollock, Col., Arty.

Paton, Lt., 47th N, I,

Pott, Lt., do.

LIST OF SUBSCRIBERS.

Palmer, Lt., 43¢ N T,
Prole, Capt (34N, 1.
Palwes, J. 3. Mpjor, Madras,

R.

Rice, Lt., Adj..6!h N, L
Reeves, Lt,, 9th N 1.
Ramsay, Lt, t0th N. T,
Raper, Col, 70th N. L.
Robertson, R, Fay., do.
Robert<an, P. G. Fus.,
Rose, Lt,72d N. I.
Robivson, L1, 11 M. 9th Regt.
Richardson, T, 57th N 1L
Ravenscioft, Lt., E. Lovds,
Ramsay, Major, 31th N, L.
Reynolds, Lt IT. M. Queen’s Regt.
Ricketts, Lt., t20 Cayy.

Ryves, Lt, 34 L. Hotse.

Riddell, Lt and Adj., 60th N L
Roberts, A, Lt Col, Eur. Regt.
Richardson, Lt Any.

Raban, Capt., 47th N. 1.

Rehee, Major, 26t N, L Madras.
Reynolds, L, do.
Raikes, R. N., Lt.,

S.

Shelton, Col., 1. M.’s 41th Regt,
Sturt, Capt. V AL .
Sturl, Capi. F, Imh N. L,
Swetenham, Capt., do
Swinhoe, Lt-Cul | 734 N. 1.
Stephen, Lt, 41st N, L.
Salmon, Lt.,-Col,, 724 N. I.
Smith, Capt., 230 N. I,
Scott, Lus Qr. M. H. M. 9th Regt.
Qmuh, Lol dth Cavy.
Smith, M'\Jor, 63 N. T.
Stewart, Capt, Ft. AdjL, Clnmar.
Slmpson Col., 2¢th N. L.
Singer, Capt,, do.
Spry, Lt, do,
Simmonds, Capt.
Corps.,
Sage, Capt., 48th N. 1., Exceutive
Oflicer Dnmpoor
Sparke, Cant.. I1. M. 40th Regt.
htf-phens, Major, do.
Shakespear, Lt, do.

do.

u7ik N, 1.

Comg. Assam
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Stean, Capt., H. M. 49th Regt.
Speeck, Major, 4th N. L.
Salter, Lt, Adjt, do,

Salter, Brigr. G&nl., Poona.
Sampson, Capt,, 0, D. J, A. G,
Swith, Lt, 23d N. 1.

Snuith, Lt, 49th Intr, 13t Cavy,
Scott, Capt., Ist Cavy.
Skardon, Lt., Col., 49th N. 1.
Stcin, Li., do.

Scoty Lt., 6th Cavy,

s'l!:(ﬂ‘l~, Ens.,, 41th N. T,
Shubrick, Col., 7th Cavy.
Sheriff, Capt., 458th N. I,
Siddons, Enx., 63d do,
Steuart, G. M. Brigr., Madras.

Kkinner, Major, H. M.’s 31st Regt.

Skianer, Lt., S. A. C. G.
T.

Thomas, Capt., 73d N. I,
Todd, Capt, Lith do.
THruenham, Capt., 3d Cavy.
Thowpson, Capt., D. A, A, G.
Twemlow, Capt., Awrungabad.
Troup, Capt., 15th N, L,
Troup, L1, 63d N. L.

Turton, Lt., 3d N. L.

-~
V
.

Virner, Ens.,, 9th N. 1.
Voyle, Eas., latr,, 39th N. 1.

xlv

Veysie, Capt., 7th Cavy.
Van Howrigh, Ens,, 48th N, I.

W.

Woaodburn, Capt, 9th N. T.
Wilson, Ens., do.

Wilson, Lt., 10th N. I.
White, E.D. Capt.,, A. D. C.
Watson, Major, 55th N. L.
White, Major, Comg. Assam L. L.
Wemyss, Lt, doing duty,
Wilton, Capt, 4th N. 1.
Wileox, Lt., do.

Wilson, Lt, do.

Wilkie, Lt do.

Worsley, Lt.-Col., 253th N. I.
Wyllie, Capt., M. B.

Wiatle, Capt, 71st N. L.
Wheeler, Lt.-Col., 48th N. 1.
Williamson, Lt., 634 N. 1.
Wallace, Major, 5314 N. L.
Wise, Capt,, 20th N. L
Wilson, Biigr. Genl,, Muadras.
Wiight, Majar, do.
Woodburn, Capt., do.

Y.

Yates, Lt.-Col.. 51st N. I.
Younger, Lt., Iatr., Htith N. I,
Young, Capt, I1. M. 31st Regt,
Young, Lt., D. C,, Ordaance,
Young, G., Major, 68th N. I.

N. B.—The Authnr takes this opportunity of retarning his grateful
thauks to his Brother Ofticers who have subscribed to his Work.

The names of many mnre Subscribers are daily expected, but he
foars they wil.l anive too late for insertion in this List.

Tt is gradflying to him to find that he has met with sueh a liberal
support, in the publication of a Work which he hopes will, in some
degree, give satisfaclion to his very numerous Subscribers—an exten-
sion af the Plan miiginally proposed, has created some delay—aund the
constautly inercasing number of Subsceribers, has tendered it necessary
to strike off moie Copies, and to make a reprint of parts of the Work,

at several periods, during the course of its publication,

Ww. H.
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PuNiseMENT oF MuTiNY, DESERTION, AND Section 1. 4

AI:D OTHER PUNISHMENTS.

1.— That if any person who is or shall be
Commissioned or in Pay as an Officer” (*)—The same
in Clause 1, Annual Mutiny Act.  The wording of the
Clause should be—* "T'hat if any person who is or shall
he Commissioned or in Pay, or on Half-pay, (*) or
hold a Brevet Commission above his Regimental Rank
without Pay”—* or who is or shall be enlisted or in
Pay as a N. C. 0. or Soldier,”(3) or in any other
Military capacity.

2,—1 thiok the following Articles of Section XII.
of the Company’s Articles of War should, as liable to
the Punishment of Death, or Transportation, be includ-
ed in this Section of the Mutiny Act:—

Art. XI. “ Violence to persons bringing Provi-
sions to the Camp or Quarters.”

(*) To add, or ¢ while under Suspension from Rank, Pay, and
Allowances™” if Suspension shall be retained as a Punishment.

(%) Simmons p. 10, ed. 1835, states, that Tytler declares, on the
most indisputable Authority, that the wopds ¢ Commissioned or in
Pay,” were not intcoded to include Oflicers on Half Pay; but those
holding Brevet Commissions without Pay.  Lt, Jas. Bluke, on H, P.
waa tried, in May 1805, and so described in the Charge. Also, Lt.
John Muhon, H. P. S8th W, I. Regt.in 1819. And Bt, Lt.Col.
Baley, H. P. 98th Regt., for Unofficer-like conduct in January
182b, placed on H. P. in November 1828,

Sionce hoth H*P. and Brevet Ofticers are considered amenable,
it would be more correct to declare them so by Enactment.

(2) Simmons p. 14, states that ¢ Masters of Bands, Serjt. School
Masters, Serjt. Armourers, Drummers and others who, though not
inlisted or attested, are in the receipt of Pay as N. C. O. and Sol-
diers,” are included in the term * Soldier.” He does not recollect
that, except Band Masters, who receive sometimes a salary without
being inlisted, to which some object,~all the above persous are Ser-
jeants in the Regiment, Such Band-Masters must still be considered
as Camp-Followers; and, though @ot subject to the M. A. and
Atticles of War, for Mily. Crimes; would, in places where other
Soldiers are tried for Civil Crimes, such us Murder, &¢. be triable by
& Genl, Court Martial for such crimes.

A

Geo. 1V
oTHER CRIMES; BY DEATH; TRANSPORTATION; g,

» Co
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Art. XII. *“ Forcing a Safe-gnard.”

Art. XI1I. * Making known the Watch-word, or
giving a false one.” .

Art. XIV. * Making false Alarms in Camp or
Quarters.”

Art. XV1. “ Relieving or barbouring an Enemy.”

Art. XVIII. *“ Going in search of Plunder.”

Art. XIX. “ Casting away Arms or Ammunition.”

3.—There are similar omissions in Clause 1 of the
Annual Mutiny Act; for, though His Majesty is
authorized to frame Articles of War, extending to
Punishments less than Death, or Transportation for
Crimes committed within the United Kingdom of
Great Britain, Ireland, or the British Isles ; and cven
to the above extent when committed out of Great
Britain, &c.: still I am of opinion that such Crimes
as are punishable with Death, or Transportation in
Great Britain, or in the Company’s Provinces in the
East Indies or elsewhere, should be provided for by
Legislative Enactment: His Majesty’s Prerogative
in cases of Articles of War for such Crimes committed
out of Great Britain might be conceded, perhaps, for
the sake of the improvement.

4.—My object is to produce uniformity in the Mili-
tary Code, and as the Articles of War ure framed upon
the principle of u graduated scale of Punishments; so
should the Matiny Act be arranged, and all Crimes
pubishable with Death or Transportation ought to be
classed under distinct beads in the Act; and not part-
ly under Clause 1, und partly under Articles G to 18
all of which I therefore recommend be included in
Clause 1.

5.—The concluding words of Section 1., and of Clause
1, ““ shall suffer DEATH, or such other Pynishment (#)
as by a Court Martial shall be awarded,”—should be
“ DeArn; TRANSPORTATION ; or such other Pan-
ishmeut or Punishments, as by a General Court Martial
shall be awarded,” as luid down in Articles 7 and 17.

6.—1I would also suggest, that the Crimes punish-
able under Clause 1, should be detailed as in the

e

(*) ““ Pupishments” in Section I, *an additiona! Punishment
under Clauses 7 and 11.



MUTINY-ACTS—IMPROVEMENTS, &c. 3

Articles of War, thus :—or ¢ Who shall desert from
our Service (whether or not he shall re-enter or re-enlist
in the same) : -

(%) * Shall, if a Soldier, suffer DEATH ; TRANS-
PORTATION, or such other Punishment as by a Ge-
neral Court-Martial shall be awarded.” By this ar-
rangement the Code will be rendered more simple.

PERSONS ACCUSED OF THE CRIMES OF
MURDER, &c. TRIED BY GENERAL
COURTS-MARTIAL; IF MORE THAN 120
MILES FROM THE CITIES OF CALCUT-
TA; MADRAS; AND BOMBAY.

1.—The Act should give authority without any War-
rant, and for the reasons assigned under Section X'V,

2.—As the Act has been in force more than 12
years, it might be advisable to try these Crimes when
committed within 120 miles of the Cities of Calcutta,
&c. There are 4-5ths of the European Troops, in
Bengal, out of the above limit; as the trials would
not then be liable to dclay in awaiting the com-
mencement of the Sessions, and unless they were
tried before other Cascs, further delay may ensue.
Suppose again the Regiment or Company to be under
Orders to proceed to the Upper Provinces, in fact
to have marched before the Trial was commenced in
the Supreme Court—Officers, Seoldiers and others be-
longing to the Troops may be detained in Calcutta. (%)

3.—Immediate trial does not take place—but, what
is of most importance, the Regiment loses the benefit
to be derived from the example il a Capital Case ; the
men lose sight of the offender from the moment he is
made vver to the Civil Power. The Aathor recollects
that in the House of Commons some Members object-
ed to such Trials by General Courts-Martial by Oflicers
of the Army, but the then President of the Board of
Control (Mr. Wynn) satisfied the House on this

(%) This word draws attantion to fhe Punishment. )
(°) The Author touched upon this snbject in note 3, p. 738, hi
first Work (1621).

Art, 7.

SENTENCE

Section II,
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point (7) ; and assured Honorable Members that the
Officers of the Army were men of good education. (8)

4.—The Crimes triable under this Section are,
“ Murder, Theft, Robbery, Rape, or any other Crime
which is Capital by the Laws of England.” 'The
102nd Article of War adds, ¢ Treason, Coining, or

(") Now, (G. Q. C. C., 25th June 1832), no Oflicer of less than
6 years’ service in the Army is appointed u Member of a General
Court Martial, if Officers of such standing are procurable. -Many
are Ensigns after the above period, and there are always 12 out of 15
Officers, composing the Court of 25 or more years of age, while 21
years is the legal age of Jurors, and as Military Men, of the present
day, have as much knowledge as persons who are usurlly Jurors,
the Author caunot perceive the utility of the exception in cases of
Trials within 120 miles of Calcutta, &c. Besides the Work by Captain
Simmons, the Author has, during the last 14 years, himself published
three Works, and many other Officers daily write npon all interesting
or doubtful points, so that there is no want of information in regard
to judicial duties. A Prisoner can suffer no injury by any
illegal Act of a Court Martial though tried for Murder, as Section
IV. 4 Geo. 4. c. 81 requires the Concurrence of the G. G. or Govr,
in Council, before the Execution of the Senteace—the Securities
therefore is four-fold—1, the Judgment of the J. A, G.—2, Of the
Comr. in Chief.—3, Of the G. G.or Govr. in Council.—1, If re-
quired that of the Advocate General—and may be that of the Judges
of the Supreme Court.

As Military Men have more leisure than persons who are usually
Jurors, and we have a reading public in the Indian Army—it is im-
possible to conceive any valid, or reasonable, objection to trial by
Military Courts in all Cases—the extension of trial in the Moofus:l
of Cases where Europeans are concerned under Act X1, of 1836—
(the extended application of Section 107 of 33 Geo. 3.c¢.155), would
seem to open the Field for Improvement in Military Jurisprudence.

It is well known that tho’, as observed by Lord Brougham, (Specch
on Criminal Law) there are_ more shades of dufference in the Cases of
Maurder than in any other Urime, still in the Army "such Cases are
usually more simple in their proofs—there are po such Cases a5 those
of Eugene Aram;the Marr’s ; Mr, Parker’s; Hemming's, &c.—We have
o cages wherein you must travel back to distant time—or wherein
a complexity of circumstances occur likely to distract the mind.—
In the Army Crimes proceed from Drunkenness, aud the fatal Act is
the result—so that, as to time, seldom more thau 2 or 3 months are
comprised in the Affair. .

If common sense be one of the lest qualifications of a Jaror
Officers in the Army certainly possess that togetber with qualities of
a higher degree. Besides the Men should in the Colonies and in
the LEast Indies be taught to look to their Officers as their Judges; as
well as Military Superiors: and there must often be occurrences of a
Military nature mixed up with Civil Crimes committed in or near
Barracks best known to Military Men—I would therefore, strongly
urge that the Legislature shoulds be induced to extend the trial by
Gl. Cts. ML “ in all Cases in the East Indies.”

(*) The March of Intellect pervades all Ranks, and I hesitate
not to assert, that nv Army inthe World possesses men of better
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Clipping the Coin.” It would be better to state,
* Capital or any Crime punishable under the * Act
or the Admimistration of Criminal Justice in the
East Indies,” (°)or any other Act which shall at the
time be in force; for all the Laws of England do not
extend to India: such Enactment would declare, at
once, that the Army in India is amenable to the
Act. (*°)

9.5~The 102nd Annual Article of War recites, that
—* Any Officer or Soldier who may be serving, &c.
where there is no Civil Jurisdiction in force, by our
Appointment, or under our Authority, who shall he
accused of T'reason, Murder, &c. shall be tried by a
General-Court-Martial.”

Capt. Simmons p. 25 states that a Soldier, accused
of a Civil Crime, where there is no form of Britisk-

.

Education and Talent, many of whom devote their attention to all
subjects, which are calculated to enlarge and improve the human mind.

() 9th Geo. 4 c. 74.

() In Bengal Officers, Soldiers, and others are tried under the
Act, but it is said there has been a doubt at Bombay on the subject.
Colonel V. Kennedy in his Work (1832), p. 271 states, that ¢ Genl,
Courts Martial caunot try counterfeiting Coin under Section 73, 9th
Geo. 4th c. 74 (the Act), but must make over the Soldier to the
Civil Power.” If so, neither can Military Courts try Cases of
Murder ; thus the Colonel (who seems to have consulted the Advo-
cate General, or if he did not should have done so; if he did both
deny the Military jurisdiction) assumes an opinion which is not coun-
tenanced by the Advocates General, or Judge Advocates Geaeral,
of Madras and Bengal. The words of the 127th Section of the Act
in question ure—*¢ in the same manner, as persons employed by or
in the service of the said United Company ave now by law subject and
amenable to the said jurisdiction of H. M.’s Courts of Justice,” (the
Supreme Courts) are conclusive, for there is a transfer of jurisdic-
tion under Section 11., 4th Geo. 4 c. 74 from the Supreme to the
Military Courts. I3efore the new Act (1829) this transfer was made
(1824), and as the Military Courts used, then, the same Lawsas
the Supreme Courts, it seems difficult to imagine a transfer
nominally alone, without the essential qualitics of an Act
which recites in its Preamble that it is, * for the better Administra-
tion of Justice in the East Indies!” or, that a British Legislature
should have overlooked the fact, that, otherwise—a Crime committed
within or beyond 120 miles from Calcutta, &c. should be tried by
different and more severe Laws—the Act, in question, should have
included the provisions of the 39 and 40 of Geo, 3 ; by which in cases
of Marder Scontrary to Section 27 of 9 Geo. 4 c.74) there isa
power instead of ordering execution, to sentence to T'ransportation for
Life~if the Supreme Courtehave thif power, the Governor General,
or Governor in Council should equally possess it ; as, otherwise,
Civil and Military persons have not equal advantages.

102ud Art, of
War,
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Awendmentto
Article 102,

As to India,
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Civil-Judicature, can no longer claim to be tried hy a
Court Martial, and according to the Laws of England,
if there be a Court of Civil Judicatuve in force, (*')
under the Authority of His Majesty.”

6.—The Direction, as to Guernsey is,  that all
Causes between a Souldicr (**) and Inhabitant, upon
breach of the peace (*3) the Tryall be left to the Civil
Magistrate and the Souldicr dclivered up to the Civil
Oflicer ; and the Offender punished according {o the
Law of the Place,” is by an Order in Council, dated
19th Feb. 1690. [t would be right to add the following
words after those of the 102nd Article :=

“ Any Oflicer or Soldier who may be serving in, &ec.,
or in any place beyond the Seas, where there is no”
( British) ~* Civil  Judicature in force, by our
Appointment, or under our Authority, and who shall
be accusgd of Treason, Murder, &c., or of any other
offence which, if committed in England (*#) would be
a Capital or other Felony—Xc. ; shall be tried by a
General Court Martial : Provided, that, where there
s a Civil Judicature by our Appointment, or under
our Authority, as in owr British Isles of Guernsey,
Jersey, Alderney, Sark and Man, and all Isles
thereto, and to Enyland and Irelund and Scotland
belonging (*5) on the trial of any Officer or Soldier or
other person belonging to vur Forces, the Form of
Pracedure and the Sentence to be passed on Convic-
tion, shall be in Conformity to the Lauws of England
which may be in force ;—any Order in Council or Act
of Parliament (o the contrary notwithstanding.”

7.—The words ““or of any other offence whicl, if
committed in England, would be a Capital or other
Felony,” and “ such Sentence nevertheless to be in

('} Though it be French, Spanish, Portuzucse, or Algerine,
which may he ‘“under the Authority,” p. 27, 1t seems that a British
Soldier at Guernsey pleads through an Interpreter—that the examina.
tions are in private, and many of the Judges who are to pass Judg-
ment, are not present at the examinations ! p. 9,

(*2) ¢ Oflicer,” not named,

(*3) No other Crime 18 mentioned,

('¢) The Soldier in Guernsey might suffer Death in a Case for
which, in Eogland under 7 afl & Gee 3, would be less severely
punished.

(%) See Clause 55, M, A, 1835.
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conformity to the Common and Statute Law of
England ;” evidently apply to Cases where the Laws of
England are in force ; such as at Gibraltar, &c. ; but
in the East Indies where the Act 9 Geo. 4 c. 74 has
been specifically framed for India the words should be
“ which if committed in England, or in the East
Indies would be a Capital or other Felony,” and
“ such Sentence nevertheless to be in conformity to
the Common and Statute Law of England, or when
our *Troops shall be serving in the East Indies,
according to the Laws there in force,” are required ;
for Section IT. of 4 Geo. 4. ¢c. 81. was framed before
the 9 Geo. 4. c. 74, and uses the words * Capital by
the Laws of England.” The latter Act should bave
pointed out a necessity for the above alteration in
Article 102,

8.—The Concurrence of the G. G. or Gavernor in
Council reguired by Section IV. 4 Geo. 4. c. 81.
should have been inserted in Article 102, as to the
East Indies. It takes place in point of fact, in
regard to Kings (*®) as well as Company’s Soldiers ;
for the 4 Geo. 4. c. 8L, is still in force ; and the above
Article should have included this Concurrence in the
Sentence, in the East Indies.

9.—The Court may, under Article 102, instead of
a Sentence of Death, award one of Transportation as
a Felon for Life, or for a certain term of years. (*7)

(') See G. O.H. M.’s Troops in India (a'ml Company’s) 14th March
1836. Private Reeves, H. M.’s 13th Light Infantry, tried for Murder
sentence * Death”—Approved (Signed) H. Fane, Genl. Comr. in
Chief, East Indies. .

The Rt. Hon’ble the Govr, Genl of India in Couacil Concurs, &c.

‘ (Signed) AucKLaND.

s A. Ross.
' W. MoRisoN.
» H. SuaxrsrgaR,

(1) The 27th Section of 9 Geo. 4. ¢. 71 falls short of this in the
Case of Murder; but the 39 and 40 Geo. 3. admits of a Sentence of
Transportation for Life instead of Death,~—this rests with the S\}-
preme Court—The Il. Section 4 Geo. 4 c. 81, should have this
Provision, as well as the 102nd Aticle of War, in direct terms; for
tho’ there is a General License, the Law of England, and Section 27—
9 Geo, 4. c. 74—makes an exception in the case of Murder—so that

Proposed.

Andas to Sec-
tion11. 4 Geo.
4 cap. 8.
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The Recording a Sentence of Death under Section
27. 9. Geo. 4. ¢c. 74, is certainly unfit for Military
persons ('8). «

10.—The Commander in Chiel under Article 102,
can commute a Sentence of Death to Transportation,
and so can he under Section V111. 4 Geo. 4. c. 8.
Concurrence in this Case is not laid down in the 102d
Article.  The IV.('?) Section and 102d Article
should have this Clause—** provided, &ec. that in all and
every case wherein a Sentence of Death or Transporta-
tion shall be pronounced for any such Capital Offence,
or wherein a Sentence of Death shall be commuted to
oneof Transportation, for any such Offence, committed
at, &.,” the Governor General or Governor in Coun-
cil shall concur in such commuted Sentence. This
Concurrence is, however, always obtained. (*°)

11.—The King reserves to himself the power under
Article 102, instead of causing a Sentence of Death
to be execated; to order Transportation for Life or
term of years. His power, I apprehend, is only
meant to apply to Great Britain, Ircland, Gibraltar,
&c., but not to the East Indies ; this should not apply
to India—after the concluding words—** as to us, &ec.
shall seem to be most just and fitting”—I wonld add—
*“ except the trial be held in the East Indies.” (*')

the words ‘¢ according to the Law of England” in the 102nd Article
and in Section 1I. 4. Geo. 4. c. 81—are at variance with the Act,

(**) The 27 Section of ¢ Geo. 4. c. 81 should cxcept Military Per-
suns—Tho’ there is a G. O. by the Comr. in Chicf in lndia dated 9th
Muarch 1836, declaring that ** His Excellency the Comr. in Chief in
“ Tadia does not find in the Mutiny Act, any Clanse authorizing this
¢ sort of ‘record of Sentence of Death,”” commenting on the Case
of a Madras Artillery man ¢ Owen Byrne, sentenced to be hanged
(recorded;) butreduced to transportation for 7 years: I respectfully
iul}{nit the propriety of this forming part of a Declaratory Act for

ndadia,

("®) Section VIII. should also be altered in respect of Civil
Crimes.

(*) Upon the opinion of Mr. Advocate General Pearson (Cal-
cutta). But, surely it should be provided for by enactment.

(**) It would be useless to send home such Cases, and thus cause
a delay and imprisonment of 10 or 12 months. The Charter of Justice
gives the Supreme Court a Reprieve pending a reference to the King.
(Mr. Clarke’s Analysis of 9th® Geo. d.c. 74, S.27 and 28, p.78,

1831), but this should be altered, and the power left to the Supreme
sourt; or G, G. of India in Council to reprieve, &c.
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SENTENCES IN CASES or MURDER, &C. NOT TO
BE CARRIED INTO EXECUTION TILL CONFIRM-
gD By Tu® CoMR. IN CHIEF; WwWiTH THE
CONCURRENCE OF THE GoVR. GENL. OR
GovR. IN COUNCIL.

¢ Provided always, and be it enacted, that in all
and every Case wherein a Sentence of Death or
Trangportation shall be pronounced for any such
Capital Offence, committed at any Place situate above
120 Miles from the Presidencies of Ft. Wm.; Ft. St.
George; and Bombay respectively, aud being within
the Territories under the Govt. of the said United
Company, such Sentence shall not be carried into
Execution wntil Conlirmed by the General or other
Oflicer Comg. at the Presidency, (*) with the Concur-
rence (V) of the Govr. Genl. (**) in Council, or Govr,
in Council, &ec. tried”—there should be this Clanse

Section 1V,
4 Geo, 4,c. 81,

added :— Provided thal where any such Sentence of Clause pro-

Death shall be commuted to Transportation, by the
General Comg. in Chief at the Presidency, the same
shail, also, have the Concurrence of the Govr. Genl.,
or Gour. in Council, (*)

(2*) ¢ Comg. in Chief at the Presidency,” would Le more correct—
Section VLIL explains it to be the * Oflicer Comg in Chief the
Forces of the Presy.”’—Such Concurrence is only idhin the Com-
pany’s Territories.

(*) It has been said that the Concurrence of the G.G.in Council
should be simultaneous with the Comr.®in Chiet’s Confirmation—
But it is clear that if the Concurrence be obtained befure the Sentence
is execated, the Provision ot the Act is complied with; and if the
Comr. in Chief be not in Calcutta the thing is impossible—In one
Case (Death) the Comr. in Chief Counfirmed the Sentence ** sthject
to the Concurrence of the G.G in C.”—(G. 0. C. C 25th Feb. 1823).
The Com. in &hief, when in Calcutta, does not always sign the
Concurrence as a Member of Council (G. 0. C. C. 14th May 1836},
It seems superfluous, as H. E. has already Conlirmed the Sentence
as Comr. in Chief, so that the Concurrence as Member of Council is
implied ; and when be is out of Calcutta, he cannoi—without delay
—Concur as Member of Council, and without sending the Proceed-
ings to him, and his teturning them.

(*Y) The Power of Commutation is contained in Section VIII, of
the Act—the words “ in all Cases,” apply, it is said by Mr. Advte.
Geperal (Pearson), to Civil as_well nrs to Militwry Cases—
McNaghten’s Annotations,ep, 61 (1528). Such is the Practice; as
in the Case of Private John Killeen, H. M.’s 1ith Foot, Stabbing
another Private with intent to Murder, %c. Sentence Death—Ap-

posed,
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TRANSPORTATION (NOW FOR DESERTION ONLY
IN MiLiTARY CASES) SHOULD BE EXTENDED
TO oTHER CRIMEs IN THE CoMLANY’S AcrT.

In the Annual Articles of War for 1835, besides
the Case of Desertion, Transportation is awardable
in the following Cases :—

Article 6.—'* Mutiny, beginning, exciting, caus-
ing, or joining in;—or being present at and not msing
his utmost Endeavour to suppress; or knowing of and
not giving Information thercof.” '

Article 8.—Holding  Correspondence  with,  or
giving Intelligence to the Enemy, directly or indi-
rectly ;—or relieving with Money, Victuals, or
Ammunition ; or knowingly harbouring or protecting
an Enemy.

Article 9.—~Misbebaving before the Fnemy, or
shamefully abandoning any Garrison, &c. or compel-
ling, or speaking words, or using other means to
induce, &c. to deliver up to the Enemy, or to abandon,
any Garrison, &c.

Article 10.~Leaving his Comg. Officer, or Post,
&ec. to go in Search of Plunder.

Article 11.—8triking Superior Officer, or drawing
or offering to draw, or lifting up any Weapon or
offering any Violence against him; being in the
Execution of his Office.

Article 12.—Disobeying any lawful Commands of
his Superior Oflicer. .

proved; but commute the Sentence of Death to Transportation as a
Felon,for Life. (Signed) Dalhousie, Comr. in Chief.
The V. P.in Council Concurs in the Commuted Sentence of Trans-
portation fir Life. (Signed) C. T. Metcalfe.
» W. Blunt, G, 0. K. T. 2Ist Jany. and
G, O. C. C. 18t Yeh. 1831,

The obvious intcation of Section IV, is to require the Concurrence
of the G. G. in C., &c. not merely as to the Sentence, but the Pro-
ceedings, and Conviclion—as a Security to the Prisoner—and if it js
proper to have the Concurrence as to a Sentence of Transportution
passed by the Court, it is equally so, if not more so, in the Case of
Commutation; for the Court have pussed a Sentence of Death, and
the Comr. 10 Chief commutes it—liere the Case is of more conse-
quence, perhaps, than in that fof which 2he Court may Sentence to
Transportation—tlis Concurrence seems general in the Colonicg—
Instr. to Govrs,,y &, 20th Novr, 1824=Siuimous, p. 331—ed. 1835,
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Article 13.—(In Foreign Parts) * Violence to
Persons bringing Provisions, &c.; forcing a Safe-
Guard ; or breaking into llouses, &c.”

Article 14.—*¢ Treacherously making known the
Watch-Word to any Person not entitled.”

Article 15.—Creating Talse Alarms in Action,
Camp, &c. by discharging Fire Arms, drawing
Swords, beating Drams, making Signals, using
Worgs, or by any means, &ec.

Article 16.—Casting away Arms or Ammunition,
in presence of an Enemy.

Article 17.—Sleeping on, or leaving Post, before
regularly relieved.

SENTENCE.—Shall, if a Soldier, suffer DEATH,
TRANSPORTATION; or such other Punishment as
by a General Court Martial shall be awarded.

2.—The Punishment in the above Cases should be
Transportation, in the E. I. Company’s, as well as in
H. M.s Service (*): and where Death is, or may be,
awardable.

Tie PowEeEr oF CoMMUTING SENTENCES OF
Deata To TRANSPORTATION.

1.—This Power was given to the Officer Comg. in
Chief the Forces at each Presidency in 1823, as to
the E. I. Company’s Troops; but, not as to Il M.s
Troops in India, till 1331, (Clause 7 M. A.)

2.—The words line 9—‘instead of causing such
Sentence” (Decath) “to be carried inte Execution,
to order () the Offender to be Transported as a Felon

(%) Under th& 4th Gro. 4, c. 81 —Transportation is only awardable
in the Case of Desertion—Section VII.—and veturmng from Trans-
portation, without Leave—Section VIII, When the Act was framed
(1823),=Mutiny was not pumshable by Transportation by the Ann,
M. A. and Articles of War. It is now awardable in all Cases of
“ Death or other Punishment”—and it should be extended to the
Company’s Army—A Court may, certainly, award a Sentence of
Death, and recommend the Prisoner to be Transported: but, why
should there be distinction between King’s and Compuay's Soldiers?

(**) The Word “ grder” gives the Comr. in Chief full Power
without the Prisoner’s Consent—=[Opinion of late J. A, G, (Sir R.
Grant) Lr, 25th June 1832]—1In Cases of Murder Sentenges of Death

The above to
be in Compa-
ny’s M, A,

Section VTIIIL.
4 Geo. “, c.bl.
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3

for Life, or fora certain term of years,” is explicit. (*)
Death bas been commuted (on Condition) to 2 years’
Solitary Imprisonment, (") which certainly is not in
accordance with this Section; but would be a proper
Enactment,

3.—This Power of Commutation as to Comg. Offi-
cers of Regts. and those in Command of inferior Rauk
to the Comr. in Chicf, is prohibited; but as to the
Comr, in Chicf, it should he allowed to him to com-
mute any Sentence, because it will be seen, at once,
that where Soldiers are sentenced to Transportation,
it he shall think it not a proper Punishment, (*) the
Proceedings must be returned, and in the Upper Pro-
vinces of India, a delay of a mounth or more may occur,

DESERTERS MAY BL SENTENCED TO GENERAL
SERVICE.

I have never known it used in the Company’s
Army. It is, still, continned in the Annunal Articles
of War 1833, Clause 7; tho’ it has been prohibited
for many years. (3°)

A MARK oN Drserrrrs (D))

1.—In H. M.s Service there is a Circular from
the War Oflice, Sth A pril, 1829, by which Genl.Oflicers,

have been commuted to 1ransportation for Life (G. 0. C.C. 14th
March, 1529, and 16th July, 1833 )—1In the Native Articles of War
there 15 no Authority to comuute by the Articles of War~1n the
Case of a Native Soldier Sentcuced to Death, the Capital Punishment
was remutted, and he was placed on the Roads for 10 Years—he con-
seating to the Commutation—(G. O. C. C. 23rd Juoe, 1531.)

(*) Traosportation for Life should, likewise, be veducible by the
Cowr. 1w Chief, to 11 and 7 years, the wsual lesser periods—for,
why should Imprisonment bLe mitigated—(UG. O. C. C. 19th Sept.
1825, &c.)—and not the other Punishment?

(#) G. 0. C. C. 4th May, 1830—Mutiny—a Gunner H. Arty.

(®) 1 know of such Cases in my Oflicial Capacily, und numerous
Cascs might be cited—The Argument has been—that the Sentence
of Transportation is what the Prisoper desired—it is therefore, to him
no Punishment—and then the Court, after a montlh’s delay, award
¢ Imprisonment.” ‘

(™ Circular H. G. 25th Jany. 1826, Woull it not be better to
erasc it fiom the M. A.—than to retain it, and forbid 12
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in case a District-Court-Martial should omit the Pun-
ishment, are dirccted to require of the Court, in a
Separate Letter appended to their Proceedings, their
reasons for not Sentencing the Prisoner to suller that
mode of Punishment, in addition to any other which
the Court may award.

2.—It surely would be far more simple to insert in
the 11th Clause of the M. A., instead of the words
it .shall be lawful, &ec. to direct that the Offender be
“ marked, &c. with the Letter (I))—to order ¢ and
“the Cowrt shall, in addition lo any other Punish-
“ ment, direct the Prisoner to be marked with the
“ Letter (Dy ”—and the same in the X 1. Section now
under review. (3')

WARRANT T0o HOLD GENERAL CoURTS-Mak-
TIAL ; NONE LOWER THAN A F1ELD-OFFICER
CAN CONVENE~—SHOULD RE EXTENDED TO
CAPTAINS.

L.—In this Section Authority is given to Iis
Majesty to grant a« Warrant anto the Court of Direc-
tors of the U, E. 1. Company, by virtue of which
the Company have power to empower their Govr,
Genl. and Govrs. in Council, &ec. to appoint Courts
Martial ; and to empower the General or other Officer
Comg. any Body of their Forces to appoint General
Courts-Martial—and to authorize any Oflicer, not be-
low the degrec of Field Oflicers, to convene such
General Courts-Martial.

2.—There does not seem any necessity for these 4
Warraunts, when the Act should contain ample Aytho-

rity. () The Clange of a Comr. in Chief in India, if

on the spoteven, (in Calcutta) must occasion Delay-—

(") Tho’ the Circular came out in 1829, 1 only knew of it Jately—
1 never saw it, nor heard of it hefore—Circulars if to he useful, should
be circulated to all Genl, Officers—In the Sirhind Division it was not,
tho’ but few Circulars are sent to D.J. A. Genl. regarding H. M.’s
Troops—I did read and note all that came to Division Head Qrs. but
1 never saw the above till T purchased Capt. Simmons’ Work. (1835.)

(*) © General” omitted before the word ¢ Courts, &c.” as to Govr.
Gen.? Some of the first Mutiny Agts authorized the General of the
Army to assemble Gl. Ct§. Martial directly, without any Warrant
from the Sovereign,—Simmons, p. 2, 1835,

Proposed.

Section XV.
4 Geo. 4, ¢. 8+

Warrant
generally, une
necessary,

Proposed.

As to Comr,-
in-Chief,
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But if the Comr. in Chief were to die, (3?) or be su-
perseded in the Upper Provinces, (34) there would be
much more Delay before the Govt. issued a Warrant
to the New Comr. in Chief ; who, moreover, would
have to issue his Warrants to Genl. Officers Comg.
Divisions and Field Forces. A Delay of 2 Months
took place on the Succession of Lord W, C. Bentinck,
as Comr. in Chief, by which 3 Soldiers, at Kurnal,
were kept in extra Confinement for the above period.

3.—To prevent any Delay, if Warrants are still to
be preserved, I would recommend that there should be
a Clause in the Comr. in Chief’s Warrant to this Eflect
—Provided, that in Case of the Death, Resignation, or
Removal of the said Comr. in Chief, all Acts which
may lawfully be done under this Warrant, shall con-
tinue to be done, and shall be exercised by the Officers
who shull succeed to the Chief Command ; (3%) until
ke shall receive @ Warrant ; in the same manier as if
such Warrant had been graunted to him.”

4.—The Warrants from the Comr. in Chief to
General and other Officers Comr. Divisions und Field
Forces, should have a similar Clause. These War-
rants should contain, also, Authority (3¢) to try Off-
cers and Soldiers, though belonging to another Divi-
sion, who may be doing Daty in, or detached on Com-
mand in, or be on Leave of Absence in, or who may
have Committed a Crime in one Division and be
removed to another ; for though a G. -O. would, of
course, on the report of a Case to Head Quarters, be
issued if there werc ‘not a Warrant, still here must
be Delay. (37)

() Marq. of Cornwallis G. G.and C.in C. who died in 1505, at
Ghazeepore, when Lord Lake was, T believe, at Cawnpoor.

(3*) As Genl. Sir L. Barnes was in 1833, ¢

(**) And in the 6th Clause Annl. M. A, as to H. M.’s Forces in
India.

(*) This Section to contain such a Clause if Warrants be'dispens-
ed with; for which I see no reasonable doubt.

(%) There is a Circular from the Adjt. Genl. H. M, Forces in In.
dia, ordering the Trial of N. C. O. and Soldiers, without reference—
sending a Copy of the Charge the Day the Trial is ordered—It is
usual in the Cases of Officers (Kuropean and Native) to make a pre-
vious Report to Head Quarters.—The Warrant, however, gives direct
Authority to try even all Cases without uny reference---In the Case
of District Courts Martial there is another Warrant, dicected to the
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5.~The Warrants to the Deputy Judge Advocates-
General of Divisions, in Bengal, authorize them to
Officiate in all» Cases, on the trial of King’s and
Company’s Officers, &c. within the Limits of the
Presidencies of Bengal and Agra. 1t is unsettled by
any positive Enactment how far this lostrument is
valid on the Death, Resignation, or Removal of a
Comr. in Chief by whom it is granted. (38) It is clear
that as J. A. are nominated by the Comr. in Chief,
but appointed in Govt, Orders, such Govt. Orders may
contain sufficient and gemeral authority to act till
another Order cancelled the former ; and if Warrants
are retained pro formd, still the G. O. by Govt. should
render it unnecessary to await the arrival of a new War-
rant from the succeeding Comr. in Chief—and the Genl.
Oflicer without his Warrant cannot issue one himself.

6.—The Warrant to the President of a Genl. Ct.
Martial is granted by the Genl. Officers Comg. Divi-
sions, &c., sometimes by the Comr. in Chief, some-
times authority is given by a G. O. () But the issu-

Genl. Officers Comg. Divisions, or Officer ¢ not under the Rank
of a Lt.-Colonel”—Now, as the General Warrant allows of the trial
by Genl. and other Cts. Martial, it docs seem unnecessary to have a
Separate Warrant for District Courts—The Officers Comg. a Divi-
sion may be a Major, and Major Harris, 63rd N. I., Com. at Dina-
pore, in 1833, actually ordered the Assembly of a General Court
Martial—but, not being a Lt.-Colonel he held no Warrant to hold
a District Court ; so that he could direct the assembly of the Superior
but not that of the Inferior Court Martial ! and must have applied
to Head Quarters for leave. Ilence I should recommend if Warrants
are continucd, that, in India, conformably,with the Mutiny Acts,
the words ¢ not under the Rank of a Major” (or a Caplain) should
be used instead of ¢¢ not under the Rank of a Lt.-Colonel.”

(%) Tt was said in Reply to a J. A. who raised a difliculty on
this subject * Your Warrant is good till the new Comr. in Chief
sends a fresh one;” (Letter Adj. Genl.); but such Warrauts have
no Clause to this Effect. If these Warrants were furnished by
Govt, as a Commission to the J. A., they would be in force
while he was in office—the Genl. Officer’s Tour of Command is
for 5 years, but a Govt. Commission to the same effcct, as the War-
raut, might be issued to him when first appointed—A Clause in the
Act, to be in force till repealed, would best mect all Cases. The
Act, or the Warrant to the General Officer should contain a Clause—
that in District Courts Martial—if the Court recommend a Discharge,
with Ignominy, such Discharge requires the Confirmation of the
Comr. in Chief.

(**) At Home these Warrants oftan include the President, and
even blembers, and the Charges—It would be belter to omit the
Charges ; and to insert the latter in a distinct Document.

Uttarpe-s Y-frihne Pobdlic )
Aoca. 121989, Date,. 1R, D LT

AstoD.J. A.
G.

Proposed.

As to Presi-
dent,

Proposed.

Proposed.



Proposed,

Section XVI.
4 Geu. 4, c. 81,

Proposed.

16 THE ANNUAL AND E. I. COMPANY'S

ing the President’s name in Division, &c. Orders, as
in the case of Inferior Courts, would be the shortest
Plan—or I would recommend these words— The
Senior Officer to be the President.” (4°)

7.—The Reading of the 3 Warrants (4') above
recited occupies so much time of the Court unneces-
sarily, which should, if possible, be avoided : for,
whatever may have been the necessity for Warrants
in former Times, the Apnual Mutiny Act should, now,
be the only Authority. 1Itis true the Proposition may
be said to affect the Prerogative of the King, but
surely it is one as to Form only, and does not affect
any legal Right—its Right may be retained in a Clause
thus, “ Provided that H. M. reserves His Right to
issue Warrants, &c¢.” A Warrant to be in foree till
replaced by another, might restrict Trials, without
reference to Head-Quarters, to the Case of N. C. O.
and Soldiers. If I bhave shown Cause why they may
be dispensed with, I should hope the recommendation
coming from so humble an Individual will not be a bar
to their discontinnance. For as in the Kurnal Case,
necessity may require that delay shall not take place,

APPEAL—NONE TRIED A SEcoND TIME FOR THE
SAME OFFENCE, UNLESS IN CASES OF APPEAL
FROM RE¢TL. TO GENERAL CoURTS-MARTIAL
—LIABLE To PROCEEDINGS OF A COURT oF
Law—REVISION ONLY ONCE.

1.—The 9th line has these words—¢ and that no
Sentence given by any Court-Martial, &c. shall be
liable to be revised more than once.” The words of
Clause 16, Annl. M. A. are, “and that no Finding
Opinion, or Sentence, &c.” It is obvious that the two
words omitted should be introduced into the obove Sec.;
for the word ¢ Finding,” is the Verdict of the Court ;

(*) So that by appointing 2 Members above the legal number
(13, &c.)=if the President were challenged, the next Senior Officer
might become President, without any Delay or Reference— provided
his rank, as should be the Casef was suffcicat,

(") Comr, in Chief’s to Genl. Officer—the Genl. Officer’s to the
President—and the Comr, in Chief’s to the J. A,
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and an * Opinion” (#') is given by a Court in relation
to other Matter than the bare fact of Convicting, or
Acquitting, ang is somectimes expressed in the shape
of Remarks (#°) as to the Charges, Prosecutor, Wit-
nesses, &c. And it will be obvious that thougha
«« Sentence” may be legally horne out by the Evidence,
still the *“ Finding” may be incorrect on some Charges
or Counts, though the ‘¢ Sentence,” subject toa cor-
rection of the ““ Finding,” shall be ultimately Approv-
ed;®as well as, that there may be ¢ Opinions”
expressed which the Approving Authority may think
should not be countenanced; though a Revision
would seldom be Ordered in the latter Case.

2.,—There is also the omission in this Section, of
the following important Words of the 16th Clause,
“ and no Witness shall be examined, nor shall any
¢« Evidence be received by the Court on such Revision.”
(*3) But there should be added these Words—* Pro-
vided Evidence shall have been taken on all the
Charges,” (44)

(*4) Tn the case of Lt. Colonel Dennie, H. M.’s 13th Light Infy.,
remarks by the Court—¢ The Court, &c. feels itself called upon to
express an Opinion”—A Revision took place, and the Court record-
ed—¢ the Court, &c. having reconsidered its formwer Finding upon
¢ 1st to 14th and 18th Charges, &c. does hereby confirm the same,
¢ and sees no reason to cancel its remarks, and adhere to them.”
G. 0. H. G. 29th Feb. 1836—G. O. H. M. F. in India 15th, and
G. 0. C. C, 28th July, 1836—I merely quote this Case, to explain
the word ¢ opinion™ used as above recited.

() G. 0. C. C. 18t June 1815, prohibited this in the Bengal
Army, as noticed by the Author in his 1st Work (1821) p. 820—and
in the 20 Work (1825) p. 936—before it was prohibited in the Annl.
M. A.—An Enactment if proper in the King’s should be so in the
Company’s M. A.

(*) Thus, in the Case of Col. Cawthorne, Westminster Regt. of
Militia, tried 27th Nov. 1795, on 14 Charges, and wherein the Court
had only taken evidence on 7 Charges and Cashiered that Officer, H.
M. directed tife remaining 7 Charges to be iuvestigated—p. 622 of
my Case Book, note 42.

It has also been stated (Lr. Adjt. Genl. . M. F. in India) that
¢ go fresh Evidence can be taken on appeal from a Regtl. to a Genl.
Ct. Martial.””—1 must consider this opinion erroneous. In the Case of
Private Leonard, H. C. European Regt. tried in 1817—the Soldier
complained of not having seen the Charge before he came into Court,
and that there was no Interpreter tho’ there were Native Witnesses—
In this Case the Prisoner examined the President and Members of
the Regtl. Court Martial ; his Comg, Officer ; other Witnesses and the
Nalive Witnessesto prove®that he did not as charged against him
—*¢ defraud the Native Merchant”—Case Book, p. 219,

C

Proposed.
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CoNSTITUTION OF GENERAL COURTS-MARTIAL,

1.—A General Court-Martial is to consist of “ 13
or 9 Commissioned Officers, as the Case may require.”
(44). Of 7 Officers if held at Sumatra, or P, W. Island,
or at Singapoor. (4%)

2.—1It is deserving of consideration whether there
might not be some Improvement in the Constitution of
Gl. Cts. Martial—And I see no reason why 9 Members
should not be the Minimum, in the East Indies i the
Cases of N. C. 0. Soldiers, and others, in both Ser-
vices; where the Punishment shall be less than Death,
this would require 4 Officers less and give them for
other duties. (4°). A General Court Martial in the
Navy, in Cases, where more cannot be had, consists
of 5 Officers—of 3 Captains and 2 Commanders,—and
for the trial even of Officers, and grave oflences. As
a Revision may be ordered, Oflicers are prevented
going on Command, or leaving the Station for 2 or
more Months. T have known Cases of Oflicers on
Gl. Ct. Martial duty for 9 Months—whereas Officers

May not Evidence have been rejected by the Regtl. Court—or may
not the Priconer be able tv prove, what he did not know till after the
Regt, Trial—that one of the principal witnesses hud perjured him-
self?—See the Case of Private Patrick Loftus, in Tytler, who was
Seutenced to Death, and where the principal Witness had perjured
himself! and Judgment reversed. 1 merely state this to show the
possilnlity of Cases requiring fresh Evidence on Appeals—but not
to adwit of a litigating spirit: and, tho’ general rules are proper,
exceptions will occur.

(*") Of 13 if an Officeg be tried under Section XXI., within the
Territories; and of 9 in the Case of N. C. (). and Soldiers, in Cages
not Capital or transportable Crimes—if they are, Section XXII,
requires 13 to pass a ** Sentence of Death, or Transportation.”

(%9 Inthe Annl. M. A, Clause 6—13 Officers are required for the
trial of Officers and Soldiers and 7 Officers, out of the Company’s
or King’s Dominions—and 5—in Africa, and N. §. Wales—This
variance in the two Codes, gives to the Company’s Army a Gl
Ct, Martial of 9 Officers to try Cases which are not punishable
with Death or Transportation, wherein the same are, in, the King’s
Service, triable by a  District Court~It will be better as I have gro-
posed, to substituto District Courts,

(%) ¢ In the Reign of James 2d (150 years ago) the Gl Ct. M1,
consisted of 7 Officers—but no Officer under the rank of Captain wns
a Member”—Simmons, p. 38 (8)—where practical, in Cases for the
Trial of Murder, &c. and of Mutiny and Desertion—a Court composed
ofa ¥, O.and 8 Captains woulC be a better Tribunal than a larger
Court increased by Subalterus—tor ¢ in ke multitude of Counsellors
there is not always wisdom,”
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should be relieved after being on such duty for a cer-
tain tige. (47).

DaracaMENT CoURTS-MARTIAL OF 3 OFFICERS
(A8 GENERAL) ouT oF II. M’s. oR COMPANY’S
DoMINIONS.

1.—In this Case no Warrant is required. This
Section is the same as Clause 12 Annl. M. A. 1835—
under this Section line 19, The Persons subject
to trial are ““dyany N. C. O. or Soldier or other
Purson serving with or belonging to the Company’s
Army, &c” 'The 12th Clause line 9—declares “ by
any Person serving with, &c.” The doubt here to he
cleared up by Enactment is, whether a Commissioned
Officer is amenable (48)—it should be distinctly laid
down ; in the above Section and Clause, the Provi-
sions are different. ®

() Those who have not heen on these duties in the hot-winds
have no conception of the irksomeness of a crowded room—with 15
Members, Prisoners, Sentries, Spectators, &c¢. I have seen 40 con-
gregated ina room. Besides the defect as to the number of Mem-
bers, all the Members of a large Court cannot hear the Witnesses so
distinctly as they should do—to tell the Witness to * speak out”
does not always avail. Fewer Members, and if all were of the
rank of Captain, would be an improvemcnt, If the ¢ Shell-
Jacket” were allowed, it would be better; as Officers but-
toned up to their Chins in their full Dress Cloth Coat, suffer
so much that T am seriously of opinion that Sickness, in this Warm
Climate, is the result—If the body sufleys—and suffer it must—all
know that the mind will—1 will stake my word that this is a per-
fectly correct, and not an exXaggerated statement—Oflicers cannot
afford to have a Cloth full dress, and one of Camlet—but they might
be allowed to wear ‘¢ Camlet-Sheli-Jackets” on Court Martial duty,

(**) Simmons, p. 42 states that * the words any Person, must clearly
comprehend Oiicers"—-but adds (note 3)—In former Acts it ran thus
—*any N. C.°0. Soldier or other Person.”—Now, as in other parts
of the same Statute, Officers when intended were invariably named
first, it is by no means clear, that Ofiicers could be understood, or
intended to be included in this Case, when opposed to the express
Pprovision as to the number of Officers essential to compose Courts
for the trial of Officers, and when the general rule for Construction
of Statutes is considered, * that where things or persoas of an inferior
degree are first mentioned, those of a higher dignity, shall not be
included under generul subsequent words.”

Now, in the first place Officers age, under Clause 6, triabYe out of
H. M.s Dominions by 7° ()fficers, and by 5 Officers in Africa and
N. 8. W, (so in Section XIX, (Company’s) at P. W, Island, &c.)

Section XX.
4 Geo. 4. C. 8L,
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2.—Neither Clanse 12 nor Section X X. (Company’s)
M. A. give the Rank of the Officer competent to
hold these Courts; so that any Officer might; but
Clause 5 and Section XV, require the Officer to hold
Genl. Cts. ML not to be under the degree of a Field
Officer—Section XX. should not use the words * The
Genl. or other Officer only,” while Clause12 declares
“any Officer Comg. any District, Detachment, or
Portion of His Majesty's Troops"—if a restrigfion
were necessary as to General Courts-Martial, why not
in these Detachments—Courts having the Power of
passing Sentences of Death? A Captain should be
allowed to hold them,

3.—Suppuse a Captain who might succeed to the
Command of a Detachment, and was to hold such a
Court—There is no exclusion in his Case, and no
Warrant, as in District Courts, and the Words,
¢ any Officer,” as well as *“ any Person,” give to most
Military Men at lggst, a plain, simple, phraseology;
a language not susceptible of a quibble—Bat, if the

In the next place, these Courts are composed of 3 Ofticers, only
out of H. M.’s Duminions—the argument, therefore, shoull be, not
a8 to the requiring 13, but as to 7 or 5 instead of 3 Officers—the
Kiog could, under Clause 4—give the same power as under Clause
12—hut, it were better fo be a Legislative Enactment.

Captain Simmons in his Text gives the apparent true intention of
the Clause, by using the words “ by any Person,” for, here,
the Construction he has considered had the words remained, as
before—* by any N. C. 0. Soldicr, or other Persons”—woulil, legally,
apply—the omitting the words ¢ by any N. €. O. or Soldicr”—and
using * by any Person”’—might equally imply that “ N. . O, or
Soldiers” were not intended, but some Persons * serving with® or
belonging to H, M’s Armies” undefined—I therefore ask, “ Who are
those persons?” Why, those  under the immediate Command of any
such Officer”—Now are not all his junior Officers, and all N, C. O,
and Soldiers, as well as Camp-Followers, and Retainers, &c.?

I wonld recommend the use of the words ¢ by any fficer, N. C.
O. Soldicr, or any other Person,”’ or, if intended "to exclude the Offi-
cer—then these words “ by uny Person, not being « Commissioned
Officer I”

I wonder Captain Simmons did not recommend such a Clause ;
instead of giving a clear opinion in his text, and then appending a
a note which nullifies his better Opinioa—1In the one Case, he wrote
as an Officer; in the other, as a Lawyer applying an abstract princi-
ple of legul Construction; not recollecting that the Legislature has
legally “admitted the trial of Officrs by the words “ any Person,”
and that tho’ it never before included Officers, it does so now—Tho’,
unquestionably, as it isa new Enuctment, it would be better speci-
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Legislatare does not so intend its Application, it
suhjects the Officer Comg. to doubt ; at a time per-
haps, when tlee urgency of Service may require his
Mind to be directed to Military operations. b

No GENL. CouRT MARTIAL UNDER 13 OFFICERS
TO PASS SENTENCE OF DEarii oR TRANSPOR-
TATION ; UNLESS HELD OUT OF THE COMPA-
NY’S POSSESSIONS,

This Section only includes the Cases of ¢ N. C? 0.
or Soldiers”—It should have mentioned ¢ Officer.”
Section XXVII. uses the Words ¢against any
Offender”—and Section X1V, Article VI. Articles
of War uses the same Words.

a—

CORPORAL OR OTHER PUNISHMENTS FOR IM-
MORALITIES ; MISBENAVIOUR; NEGLECTS, &C.

1.—In H. M’s. Army, under G. O. H, G. 2{th
August, 1833, the Crimes punishable with Corporal
Punishment, are :—

i.—Mutiny—Insubordination—and Violence, or
using, or offering Violence to Superior Officers.

ii.—Drankenness on Daty. .

iii.—Sale of, or making away with, Arms, Am-
munition, Accoutrements, or Necessaries, stealing
from Comrades, or other disgraceful Conduct. .

2.—This Punishment is usually applied in the Com-
pany’s Army (European). By the 79th Annl. Article
of War, 200 Lashes, and by a District-Court-Mar-
tial, Clause 77, 300 Lashes may be inflicted.

fically to declare the intention—But, were any Officer to be so tried,
hecould not sustain an Actionfor an illegal trial—as there is no clause
of exemption ; and the words ¢ any Person” admit legally, of no dis-
pute—But Mily. men should havg clear Enactments,—the fact that
some misunderstand the (lause (and so may, Courts-Martial) points
out the nccessity for a declarative Clause.

Section XXII.
4Geo 4. C, 8l

Sec. XXVI.
'1G80- 4, C.8L
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3.—In the Company’s Army (European) there is no

ositive Limit (4%)—whatever be the Limit in the

ing’s, should be the same in the Company’s Army.

@&.-—Imprisonment is not limited in this or any other
(Company’s) Section. In the 79th Annl. Article of
War, 1835—30 Days Imprisonment, or 20 Days Soli-
tary Confinement are allowed—or it may be part Solitary
—-but in such Case, the whole Imprisonment, including
the Solitary part thereof, shall not exceed 20 Days. Im-
prisonment, Solitary or otherwise, as formerly used in
H. M’s. Service (5°) is under Scction XX1II. used
in the Company’s Army.

OarHe 10 WITNESSES OMITTED IN TITE COMPA-
NY'S MuTINY-AcT, AND ARTICLES OF WAR.

1.—The Section simply gives the Power to Admi-
nister an QOath, or,gn the Case of Natives, an Qath
or Solemn Declar*n—’l‘he Words of the usual
Oath are contained in 91st Annual Article of War,
as follows :—

““The Evidence which you shall give before this
Court, shall be the Truth, the whole Truth, and
nothing but the Truth, so help you God.”

2.—By Section 37—9 Geo. 4. c. 74, ¢ All Persons
who by any Laws are now required to take an Oath
upon the Holy Evangelists, or in any other Manner,

(%) G. 0.C. C. 1st Feb. 1821 requires the Confirmation of the
Genl. Officer Comg. the Division, &c. if more than 300 Lashes are
cwarded; and I never knew, of late years, more to be inflicted.

(™) There are Circulars in H. M,’s Army limiting Imprisonment,
Solitary or otherwise, as to amount—but the Comr. in Chief can
reduce the Sentences of Genl. Courts, and as thege Circulars are for
the Guidance of Genl. Officers Comg. Districts, and i the Case of
District Courts ;—a Limit as to Genl. Cts, Martial might render the
moral effect less; for it is not the severity of the infliction, but the
certainty of Punishment, that proves a corrective—and the amount
should be left to the Court—reducible by the Authority which
confirms Genl. Courts Martial—In the Case of District, or Regtl.
Courts, the Control of the Comr. in Chief can only be with reference
to future Cases ; and in these Cases there is a distinction—The Month-
ly Registers of Courts held in Divisions are sent to the Adjutunt,
and Judge Advocate, General—and, District Courts Martial are sent
i?tl:Ie Judge Advocate Genl, for Transmidsion to the J, A. G. in

ondon,
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may, instead thereof, be Sworn according to the
Forms of their respective Religions.”—These words
should be incladed in this Section.

3.—With regard to Natives of India—* in such
Manner and Form as the Court shall deem sufliciently
binding upon his or her Conscience.” (3*).

Ogrn ro THE PRESIDENT AND MEMBERS OF
A GENL. AND 01HER COURT MARTIAL.

1.—Since the New Charter the present Oath re-
quires Correction (5*)—The Words—** you shall well
and truly try and determine, according to your Evi-
dence, in the Matter now before you.—So help you
God.” Are the same in the Auul. M. A. p. 96. The
Words of the Oath should be “ inthe Matters now
before You, or shall be brought before You on the
present Trial.” (53) .

2—I, A. B. do swear that T will duly administer
Justice according to the Mutiny Act, Rules, and
Articles of War for the Government of the Oflicers,
Soldiers, and otliers in the Service of the East India
Company (or according to an Act for the Adminis-
tration of Criminal Justice in the Kast-Indies (5+)
without Partiality, Favor, or Affection; and if an
Donbt shall arise, which is not explained by the said
Articles of War or Act, according to my Conscience,
the best of my Understanding, and the Custom of War
in the like Cases: I do further swear that 1 will not
divulge the Finding, Opinion (3°) or Sentence of the

(*") Section 36—9 Geo. 4. c. 74,

(**) No longer the *“ United Company of Merchants trading to the
East Indies.

() To provide for the Cases of Additional ('harges subsequent to
the trial, which may be legally tried if due notice be given, and the
Prisoner he prepared for his Defence, und the Addl. Charges relate
to the same subjectg-Butan Addl. Charge is sometimes exhibited by
the Court for Contempt, and such does not fall within the maiter
“ now before you.”

() 1In trials for Crimes of Murder, &c. under Section II. of the
Mutiny Act 4 Geo. 4. ¢. 81l—and 9 Geo. 4. ¢c. 74.

(%) * Finding, Opinion, or Squtence in Clause 16. A Member
should not divulge the®Court's opinion in any way—It should be
equally sacred as that of any Member.

See, XXVIT,
1Geo. 4. C.81,

Proposed.
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Court until itshall be duly approved (*¢); or @ Copy
thereof or the Publication thereof be ‘‘ authorized by
this Act.” Neither will T at any time, disclose my own
(57) nor the vote or opinion of the President (%) nor
of any Member of this Court, unless required to give
Evidence thereof, as a Witness by a Court of Justice,
or a Court Martial, in a due Course of Law (‘see
note 63)—So help me God.

3—This Oath should be for General and other
Courts Martial as in the 90th Annl. Article of War,
Section XX VIII, and Section XIV. Art. XVI,, do
not require Secrecy as to the Sentence, or Votes, or
Opinions of Mcmbers at Regtl. Courts-Martial—The
use of one Oath will supply the omission and render
Section XX VI1I. unnecessary. ,

4.—SENTENCE OF DEATH.—2-3rds are reqnired
to concur therein; but it should specify that * No
“ Judgment of Death shall pass without the .Concur-
“rence of Two thirds at the least of the Officers
“ present, as fo the Finding as well as Sentence” (5%).

(%) Here the word ¢ Approved”—aus in Aunl. Article of War 90
instead of the words “ Approved and Confirmed.” The Comr, in
Chief’'s Warrant to Genl. Ofticers uses the Word *“ to be sent for
my ‘ Approvel.” And so does the Oath taken by the Court. I cannot
see why any one can insist on the use of the word * Confirmed.”—
A Copy of the Proceedings is allowed by Clause 17 and Section
XXXI. of the Muling Acts; so that the divulging the Sentence
should then cease to be an abligation.

(57) The Grand Juror’s Qath—It is so in the Declaration on Honor
in the Annl. Article of War, 88—Now, really, ifa Declaration on
Honor to ascertain the claim of a wounded Officer, to a Pension
requires the ahove words, surcly the Oath on the trial of a man for
his Life, perhaps, shoul'l be equally guarded—=If a Member were to
divulge his own vote, and all acted on this principle, it is clear that
the Sentence of the Court might become known. In the Case of an
Officer tried about a year ago the Prosecutor had been Cashiered—
his trial had not been published, and he was objected to as an impro-
per person to be Prosecutor—and the Officer uader trial®wished, thus,
to call 01 Membhers to declare their vote as individual Members—
The Court over-ruled such a Procedure. .

(%®) The President’s name should be included, as in the Grand
Juror’s Oath.

(%) Tf a Court consist of 15 Officers 10 must%oucur in the Finding
as well as Sentence—If in a Case of Murder, the Scntence, on
Conviction, is Death—In the Case of Gunner Jno. Mulcahy, of
Arlillery, G. 0. C. C., 23d August 1833—8 out of 15 found him
Guilty of Murder—and 7 of Manglaughter~1I recorded this fact on
the Proceedings, declaring that 10 were reduired to find him Guilty
of Murder. I fear Courts may, from Misunderstanding these Cases,
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The Annl. Article of War 71, should have the above
Words inserted in it—and for the reasons assigned in
Note 50—there thould be added a Clause to this Effect
—t¢ Provided that in all Cases, that the Members
who shall have acquitted, shall concur with the Mdjo-
rily in such Sentence.”

5.—As Jurors do agree in their Finding (otherwise
they are locked up, and discharged, finally, if they cannot
agreesin their Verdict)—Military Jurors should, ona

! have committed fatal Mistakes. In the Case of Mutiny or Desertion,
if 8 out of 15 found the Prisoner Guilty, the Court could not pass
Sentence of Death; hut might that of Transportation, The Finding
by a bare Majority is only laid down for Regtl. Cts. Ml. (Annl. Art.
79—and Company’s Sect. XIV. Art. X.)=The term ¢ Majority”
should be used as applying to all Courts; except in Sentences of
Death. The Custom of War induces Courts to act upon a Majority
of Votes—We caunot treat the Finding in Cases of Murder differ-
ently from those of Mutiny and Desertion, and if a bare Majority find
hin Guilty; the Sentence must Le less than Death, If the Finding
in the one, must affect the Sentence—so it must in the other ('ase—
We cannot atgue that the Minerity of 7 will refrain from passing a
Sentence of Death, because they have acquitted the Prisoner—] have
known an Acquitting Member in a Case of Mutliny, Sentence the
Prisouer to 7 years Transportation, because he, as a Military Man,
considered Discipline, to require such a Sentence—and on the now
universally achnowledged principle, the Prisoner being legally found
Guilty, every Member must Vote as to Punishinent.

Capt. Simmons, p. 212, (1835) states that ¢ Mr. Tytler aud Captain
Hough are of opmion, that those Members who have voted for an
Acquittal are to véte on the question of Punishment, in order to render
it as mild us possible”’—Tytler, p. 318; Hough, p. 958 (1825).

Captain Hough's words arve * A{l Members must vote some Pun~
ishmeunt, if only one lash, for as a Majorety find the Prisoner Guilty,
the act of the Majority decides as to sdme Punishment, and the
Minority can, by their Award, decreuse the quantum—were they left
out they would increase it.”

Now, Capt. Simmons ought to know, that many Ofticers, from gon-
scientious notions (tho’ erroneous) maintain that they should not be
compelled to vote—I conducted a trial in which a Member did
refuse to vote ay Punishment—T told him it was the Custom of War
to vote—he said his conscience would not allow him—that if an Act
of Parliament compelled him; he must obey the Law—We adjourned
the Court for several days, and my opinion was supported by the
Comr. in Chief (Lr. J. A, G. No. 256, 8th Sept. 1832—s0 decided in
several instances of referénce). Sir C. Morgan (Tytler, p. 250 and 364,)
declared that ¢ the Prisoner ought to have the presumptive opinion
of those Members who have absolved him, thiown into the Scale with
the Votes to those who incline to the lesser Punishment”—=Sce more
under the Head ¢ Votes.” Capt. Hough never 1utended, or does
his Language imply such # notion; that an Officer was to vate a
less lfunishmenl than his sense of Duty required—The Effect of
Consgience, in this Case, is a mistaken notion of Duty,

D

Proposed.
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legal Conviction, vote as to the Punishment as a body,
and they should be compelled, by Legislative Enact-
ment, to throw aside their Charactets as Jurors, and
assume those of Judges ; to prevent delays and incon-
venience at Courts-Martial. Suppose a young Mem-
ber declares that he never heard of such a Practice ;
that it is not laid down in the Mutiny- Act or Articles
of War; and that it would have been so declared if it
were thought proper—the J. A. can only assegt that
it is the Custom of War, and that a Letter from the
J. A. G. declares it to be so, and has been so ruled by
many Comrs. in Chief—He will, perhaps, reply,
¢ with all due deference to the Comr. in Chief, whose
Commands are Laws in Military Matters ; he has no
legal Authority ; there is no legal Enactmeut ; and my
Counscience forbids me to vote.”

6.—In the Case cited in Note 59, last para. :—the
Member was an Officer of 22 Years’ Service, and a
very intelligent well-informed Man—1lle complained
of there being no Law to require the acquitting Mewm-
ber to vote any Punishment—He was reasoned with
for a long time and the other Members tried also, to
convince him—that it was, as it is ¢ the Custom of the
Army.” Tle was told that his not voting was an extra
Punishment to the Prisoner, by longer Coufinement ;
and contrary to his intention of procuring a mild Pun-
ishment; since, instead of decreasing he was increasing
it. On the receipt of the J. A. G.’s opinion, he
acquiesced. : '

7.—1 think I heve clearly proved that I do not ask
for a Legislative Enactment, in this Case, on slight
grounds—Justice to the Service—to the Members of
Courts-Martial—and to the Prisoner—equally call for
it—and I should hope that the Opinion®of one who
has conducted many Trials from Murder down to the
lowest Military Oflence, may have some Weight !—it
is not my individual opinion; but that of all Officers
who bave had experience : and, surely, J. Advocates
and Members must best know the necessity for the
Measure proposed.

8.—If the Question arise, the closed Couart has to
decide the point—one or iwo bours of valuable time
bas been, and may be again, taken up to convince the
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Member who declines ; and I recollect seeing in the
records of the D. J. A. G’s. Office at Meerut, a
Case wherein aeGenl. Court-Martial adjourned till an
answer could be received from Calcutta nearly 800
miles distant !—The Comr. in Chief (Marq. Hastings)
desired the Adjt. Geunl, to II. M.’s Forces in India,
to write a Letter, explaining that it was the * Cus-
tom of War for the Acqnitting Member to vote as to
Punishment,” and ‘“ the bounden duty of every Offi-
cer;*as it was in his Capacily, as Judge and not as
Juror.”—The Letter added that *“ if the Officer still
continued to decline to vote—Charges would be
exhibited against him !”

9.—The former Case was that of a Company’s—the
latter of a King’s—Ofticer—so that Officers in both
Services, do, at times misunderstand this ““ Custom
of War.” Had the latter Officer been hroaght to trial,
the Puablic Service would have been put to inconveni-
ence merely owing to the want of Legislative
Enactment. I do not quote Chapter and Verse, be-
cause [ desire to eflect a public good ; but not at the
expense of private feelings: but asa J. A. of con-
siderable experience—with the knowledge, personally,
of the first cited Case—I should neglect my duty, if [
abstained from soliciting attention to the Mode in
which I humbly think such Occurrences may be
avoided.

10.—Under this Section is included the Times at
which a Court-Martial may, legally, sit—=which is in
India, from the hours of 6 A. M. to 4 P. M.—ex-
cept in Cases ‘‘ requiring an immediate example”’—
I think the Hours for Sitting should, in India,
be unlimited, and be left to the Discretion of Courts-
Martial, which now may, legally, sit 10 hours,
.whereas, they never do more than 6 hours—and in
the warm weather cannot sit longer—I have usnally
got the Sanction to sit at 6 A. M. as, to assemble ai
11 a. M. and drag Eardpean Witnesses, or any Wit-,

nesses, to a Court through a hot, burning, sun, is in- X

jurious to men whose Health ought to be a first consi-
deration—The Courts can thys adjourn at an early hour.

11.—At present a’Court may require to sit an hour
beyond the legal Time of 4 P, M.—but must adjourn,

Hours of Sit-
ting.

\
3
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and meet another day—Members have to come from a
great distance—perbaps—Witnesses also—I would,
thercfore, recommend this Clanse--That ¢ All Courts-
Murtial shall assemble at such hours as the Autho-
rity direcling the holding of the Court shall appoint,
and shall adjourn at such hour as the Court shall
appoint, and may re-assemble on such day, and al such
hour as the Court may appoint ; Provided that, if the
Court shall adjourn sine die, for a new Trial, the
Court shall be re-assembled by order of the convening
or other Superior Authority.

12.—Oflicers may be kept from other Duties under
the restriction as to l'ime—and surely any measure
which shall render Officers available for other impor-
tant Duties is a great obhject gained—Nor, must we
lose sight of the fact that, on Service, the detention of
Officers on Court-Martial duty is often inconvenient
when even there may exist no Cause for “an immedi.
ate Example”—The assembling another day may be
inconvenient then, and even so may it be in Canton-
ments, in hot weather, when sickness prevails.

13.—This Section also contains a provision as to
the Privilege of Freedom from Arrest in going to, and
coming from, Court, of Persons duly summoned as
Witnesses, by the Judge Advocate, at Genl. Cts. Mar-
fial, or Person ofliciating as such—Section XX, ex-
tends the Privilege to Detachment Courts-Martial,
composed of 3 Officers (having the same Powers as
Genl. Cts.-Martial,) and so does Clause 12, Aunl. M. A.
1835, and Clause 13 to General and District Courts.

14.—There is a very material Omission as to Wit-
nesses for Regimental Courts- Martial, (both King’s and
Company’s) who, in Justice, shounld have the same Pri-
vilege as to Exemption from Arrest in going.to, and com-
ing from, the Court. (°°) The wording of Clause 15,
and of Section XX VIL. Company’s Mutiny-Act should
be as follows.

156.—* Provided also, that all Witnesses duly sum-
moned by the Judge Advocate, or Person ofliciating

() The Advte. Genl. (Mr Pearson) is of opinion, I am informed,
and, as must be the case, that®Witnesses going hefore Regimental
Courts-Martial, are not exempt ; hecause the Provision only cxtends
to the Courts specifically named i the Mutioy Aci.
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as such, or by the President of a District or Garrison
or any olher Court-Martial, or Military Court or
Board (°') shadl, &c.—The Words in ltalics explain
the proposed very concise addition,

OATH TO BE TAKEN BY JUDGE ADVOCATES AT
GENERAL COURTS-MARTIAL.

This (XXVTL.) Section contains the Oath to be
taken by Judge Advocates at General Conrts-Martial.

“1 do swear, that T will net, (%) at any
time whatsoever, discover the Vote or Opinion of 7he
President nor of any Member of this Court-Martial,
unless required to give Evidence thereof as a Witness
by a Court of Justice or Court-Martial, in due Course
of Law. (°%) So help me God.”

OATH To AN INTERPRETER, REQUIRED IN THE
East Inpres, ar ALL CouRrTs-MARTIAL
WIHERE TIHERE ARE NATIVE WiTNUusSSES. Not
PROVIDED kor 1IN IL M.s MuTiny AcT.

To be administered to the Interpreter, if at a Ge-
neral-Court-Martial by the Judge Advocate, or Per-
son ofliciating as such. If at other Courts by the
President.

I—A. B.—swear, that I will faithfally interpret
and translate in all Cases in which I shall be called

() To includle Courts of Inquiry—Courts of Inquests —Courts of
Requests —and Military Boards.

(**) Omittiug—** upon any Account” not required—also ¢ disclose
or.”
(%) Now in the Case cited in Note 57 had the J. A. been called
on to divulge the vote of any particulur Member, and if so be might
have divulged the votes of the whole Court, he would have told the
Prosecutor and the Court, that he eould not, legally, do so—for if a
Member could not divalge his own vote—for conld he, all might, and
thus divulge the Sentence ; and gain the very information which the
Legislature, for wise purpwses, defign to conceal—such would be
not in & dud course of Law.”

As to Regtl,
&c. Courts,

Oathof J. A,

Interpreter’s
Qath.
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on to do so, in the Cause of the present Trial (°4); and
should my Presence be required at the passing of the
Finding and Sentence, that [ will nat discover it to
any Person, until it shall have been approved or pub-
lished by competent Authority.”

« Neither will I, at any time, discover the Vote or
Opinion of the President or any Member ; unless re-
quired to give Evidence thereof, as a Witness, by a
Conrt of Justice, or a Court-Martial, in due Cpurse
of Law. (55) So help me God.”

PErsoONS TRIED MAY HAVE A Copy ov
SENTENCE AND PROCEEDINGS.

1.—Under this Section as under Clause 17, Annl.
M. A.a Person tried by a General Court-Martial is
entitled to a Copy of the Sentence and Proceedings,
upon Demand made by himself, or by any Person in
his behalf, paying reasonably for the same, (%) ““ atany
Time not sooner than 6 Months after such Sentences”
— have been passed;” (°7) if within the Provinces ;
and not sooner than 12 Months if beyond the Seas, &ec.
—* whether any such Sentence be approved or not;”
&e. (°8)

(%) Should there be no regular Interpreter, (tho’ one is appointed
to each King's and Company’s Regt. in India) any other Officer may
act, taking the Oath. And in Cases of Eulergency, any Member
sworn as such, may terpret.—State Trials, vol. 14, p. 580,

(°**) Regarding which see conclusion to Note 63.

(") The Expense of copying them out is the Charge.

(") Should have been added—Clause 17—allows of a copy in
3 months if in Europe—in 6, and 12 months, out of Europe—I think
a copy should be granted on demand, as soon as published ; or if not
published within 3 months in India. T believe a coby is seldom or
never refused if at once applied for. But why should not the
Prosecutor be entitled to a copy ; and indeed any whose conduct, or
character may be called in Question—If not of Right, still in certain
Cases.

() Should rather be ¢ published or not’’—Many years ago an
Officer was tried, and acquitted. He had been the Amicus Curie of
his brother Officer—his Commanding Officer caused his trial as he
thought his conduct unofficerlike—he was acquitted, the Sentence was
not pablished, but he was told;there was no further occasicn for his
Services. He applied to the Army Agerft, London, and gas reinstat-
ed—the Officer, now in the Arwy, told me so bimself. Without any
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2.—Clause 17 adds,  Provided that such Demand
as aforesaid shall have been made within () Three
Years from the® Date of the Approval, (7°) or other
final Decision upon the Proceedings of (7*) such Gene-
ral Court-Martial.

8.—1t will be observable, that a Copy of a District,
or Garrison, or Regtl. Court-Martial is not demand-
able by the Prisoner, or by any Person on his behalf—
So thyt, if any Case arises to give a reasonable neces-
sity for such a Copy, it would be applied for, and if
granted, be made a Special Case. ()

No N. C. 0. or (7}) SOLDIER LIABLE TO ARREST
For Depr UNDER 200 Sicca (*) Ruppes—
REMEDY IF ILLEGALLY ARRESTED.

1.—When the Act was framed, the Amount was the
same (£20) in the Auul. M. A.; but, now, by Clause
3. M. A. 1835, the Sum is raised to £30.

other intention than to prevent disgusting Cases being published in
G. O.—Some Cases of General and District Courts-Martial have,
in India, not been published to the Troops—and are merely sent to
the Regt. concerned.

(%) To omit * the space of.”

() Those who argzue that the Commander in Chief should pot
“ Approve” but *¢ Confirm ;” may add this 17th Clause to the
Member’s, &c. Oath and the Warrant from H, E. C. C.—as all 3 use the
word ¢ Approval,” &c, !

1) ¢ of”” not * before.”

(™ In the Case of the Dragoon, Somerville, there was a Petition
presented, and as well known, a Special Court of Inquiry was held
regarding the Sentence of the Regtl. Court Martial, by which he was
tricd (June 1832). This was the form used instead of an appeal from
the Regtl. to e General Court Martial given by the 121st Aunl,
Art. of War. This was not a complaint against his Cuptuin, but
to investigate charges against his Commanding Officer, and was,
thus, made a special case ; the 120th Article provides for this case
where an Officer is wronged, Atthe Half \ early Inspections Geueral
Officers of Davisions, &c. are ordered to inquire if there are any
Compluints and this is done on the Parade, and someiimes made
verbally ; ur by Petition in writing. I think it might be as well to
frame & Clause t6 the above effect to be added to Article 121, In
Somerville’s Case, see p. 141, (372 Hough’s P. C. M. and other
Mulitary Courts (1834). = o

(**) Should be % N, C. or.”

() Should be ¢ Company’s.”

Section LV,
4Geo. 4,c.8L.
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2.—1It is singular that this Section should have
allowed of Arrest for Debt for 200 Rs., when, almost
immediately afterwards, another Svction (LVIL)
declares that, all Debts not exceeding 400 Sa. Rs.
“ are Cognizable before a Court of Requesls compos-
ed of Military Officers, and not elsewhere. (7)

3.—As to Debts contracted before the Soldier is
inlisted ; and as to all Debts obore 400 Sa. Rs.; it
was necessary to provide for them—The Wording of
the Section should bave been as follows :—

“ And to prevent, as far as may be, any unjust or
fraudulent Arrests that may be made npon Soldier’s”
Jor Debts contracted prior to Inlistment, &c. line 30,
instead of the words, “ amounts to the Value of 200
Sa. Rs. &c.” there should be these words—‘‘ If con-
tracted before Inlistment, amounts to the Value of
300 Rs.” () and as to Debts contracted subsequent
to Inlistment—if the Debt “amounts to above the
Value of 400 Rs.”

MILITARY COURTS OF REQUESTS.

JurispictioN ofF Mruirary CourTs oF Re-
QUESTS—(WHERE TROOPS ARE SERVING RE-
YOND TIHE JURISDICTION OF THE CALCUTTA,
&e. CouRrtTs OF REQUESTS)—IN ACTIONS OF
DEBTS—NOT EXCEEDING 400 'SA. Rs.

1.—This Section requires much Amendment—it
runs thus—* Aund be it further enacted, that in all
Places where the said Company’s Forces now are or
may be employed, or where any Body of . M.s
Foices may be serving with the Forces of the said

(") The Advocate General (Mr. Pearson) is of opinion that the
LVII. Section may be pleaded in bar to an Action of Debt, for 400
Su. Rs. in the Supreme Court. In the Cage of Mackintogh, Stewart,
and Bailie v. Moore and Cowel, Supieme Court, 12th January 1830,
suing for 400 Rs,, Sir C. Grey and Ryan said, ** the cuse should
have been brought in the Court of Requests, and in such cuses gave
Bo costs.” It should have been-referred to the Court of Requests !

() As in Clause 3, Ann. M. A. 1635, us in India, King’s and
Company’s Soldiers should be on the same footing,



MUTINY-ACTS—IMPROVEMENTS, &cC. 33

Company, sitnate heyond the Jurisdictiton of the Courts
of Requests established at the Cities of Calcutta, Ma-
dras and Bomba¥ respectively—Actions of Debt, and
all Personal (77) Actions against such Officers, N. C. 0.
or Soldiers, all Persons licensed to act as Suftlers
to any Corps or Detachment, or at any Station or
Cantonment, not being within the Cities of Calcutla,
&ec. (78),—or other Persons amenable to the Provisions
of thie Act, or resident (79) within the Limits of a
Military Cantonment, and all Persons of « Civil Ca-
® pacily of any Rank or Quality, for Debls contracled Proposed.
while residing in such Cantonment, &c.—shall be cog-
nizable before a Court of Requests composed of Mili-
tary Officers and not elsewhere (75); provided the
value in question shall not exceed 400 Sa. Rs. (8°) and
that the Defendant was a Person of the above Des-
cription when the cause of Action arose, and though
such Debt may have been contracted, not in the Can-
tonment, &c. where resident at the time the Action ts

(") Actions to recover Property, damaged or injured—but not
as to Criminal Jurisdiction, nor to investigatc cases of Maltreatment,
¢ excepting when connected with a Scrvant’s Desertion, and then
“ only, when he sues for his wages in this Court.” (Circular Adjt.
General No 528, 1st May, 1829), In such cascs of Maltreatment,
it it compelled the Servant to desert or run away it would not give
the Muaster a ground to ask—nor the Court any right, under this
Circular, to direct stoppages of half, or a whole month’s Pay,

(™) To define, that the Stations of Barrackpore, Dum-Dum, and
Bally Gunge (Body Guard Lines) are not within the Jarisdiction of
the Calcutta Court—The LVII. Section only declares ¢ situate
beyond the Jurisdiction of the Courts of Requests at the City of
Calcutta.”

() The waords “and all persons in a Civil Capacity, &c.”
should be introduced ; for if a Civil Servant of Government—or gny
private person, comes to reside in, or pass thro’ a Military Canton-
ment, or Camp—the Debts therein contracted, are Debts which
ought to be dectded by Military Courts—and as some doubt their
amenability and as it is an equitable Provision, it shonld form a
Clause to prevent Disputes, Reference, &c.  If an Officer were to
incur Dehts at a Civil Station, he would under Act XL. of 1836, be
amenable to the Civil Power,

(*) I would recommend the sum in the Cascs of Officers, to he
extended to Sums above 400 Rs. to recover the amount due for a
Hpuse, Bungalow, Quurters, Tent. Klephants, Horses, &c. and it
might be extended to the Sum of 5000 Rs. with a F. O. as President,
and the Proceedings conducted by a J. A. as laid down under G. O.
V. P. C. No. 175 of 1832, 2L October. Seec P. C. M. and other
Mily. Courts. p. 184 (27) for why should such a Case as * William
Hopper v. Clements Brown” be liable, as that was, to be decided in

E
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commenced (8') ;—which Counrt the Comg. Oflicer of
any Station or Cantonment, or the Officer Comg. a De-
tached Corps or Detachment, is hereby authorized, (8%)
to convene, and the said Court shall in all practicable
Cases consist of 5 Commissioned Officers, and in no
Instance of less than 3, and the President thereof
shall ir all practicable Cases (%) be a Field Officer,
and not under the Rank of a Captain, or Officer having
served 8 years as a Commissioned Officer (34), and that

the Supreme Court; surely a question of a ¢ Notice to Quit’’ should
bs decided by a Mily. Court, and in this Case there was another
question as to rant. ** The Cowrt, leaving ull questions of law unde-
cided, non-suited the PIff., on the pround of informality of notice
on 30th Jany.; and on 12th Nov. 1833, decided in P(f's. facor.
Hough's P. C. M. and other Mily. Cta. (1834) p. 202.

Iu extending the amount of Debt cognizable to abore 400 Rs.
1 should restrict it to the Cases of actual necessity, for if an Officer
hiad many Houses, &c. a Stuad, or the like, his brother Officers should
not sit in judgment oo such cases, My ohjectis not tooblige an Oflicer
1o go to a Civil Court to recover the value of a Bungalow, Tent,
Horses, which Oflicers of his rank must have. This is a Military
and equitable Rule.

The Sales of the Effvets of a deceased Offcer, or in Case of
an Officer goinyg to Europe, may amount to more than 400 Rs.—
sold Lo one Officer, &c.

An Officer ouce said to me—¢ I have sold my Bungalow for 2000
Rs. and will not pay me—what can I do"—* Why,” I
replied, ¢ you have the Civil Court—or you may sue in a Court of
Requests—simking 2000 Rs.—to 400 Sa. Rs. !—If there be any un-
gentlemanly Conduct, you may exhibit Charges—he may be punished
by a Gl. Ct. Martial—by a reprimand, or something more—=Dbut, as to
your Money only a Court tuking coguizange of Debts, can relieve
).ou ",

As to Money lont to assist an Officer in distress, or lent on fair
interest, such Cases should be cognizabie—In fact such tiansactions
as are of a fair, honorable, nature, as Gentlemen and Men of * good
Conscience”—should be called on to settie—as between two hrather
Officers. Such a Provision would tend to facilitate pecuniary
transactions between Oflicers—but, no one deprecates more than Ido
a titigating spirit.

(®) If an Officer contracta Debt in Calcutta, he may be saed
for such Debt at Loodianah the most distant Mily. Station. Shop
bills from Calcutta. are often sent to Mily. Station, tho’ the Debt
wascontracted in Calcutta (Lr. Adj. Genl. No. 752, 22d May, 1831) —
and under the opinion of Mr. Advte. Genl. Pearson.

(**) * and empowered”’ omitted—only a repetition,

(*®) The Order of the Comr. in Chief in 1830, better to be in the
Act.

(™) So allowed as President of a Regtl. Ct. MI. under Section
X1V. Art. XVI. Ap Officer, In the Cemd. of a Detachment at Myn-
pooree 1n 1826, wrote me he did uot know what course to tuke—
“J am,” he eaid, ¢ the only Captain here—I cannot order the
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in all practicable Cuses every Member of such Court,

shall have served not less lhan b years as a Commis-
sioned Officer ¢%) and cvery Officer (3%) assisting at
such Court, before any Decision shall be passed on
any Claim (87) shall take the following Oath upon the
l!f)ly Evangelists, or such other Oall, and i. such
Form, according 1o the Forms of their respective Keli-
gions (33) . 'The rest as luid down,

2.—0Arm, ¢ [ ——swear, that 1 will duly adminis-
ter J‘nstice, according to the Evidence, in the Matter,
or Matters (82) that shall be bronght before me.

So help me God.”

3.—WirNEssEs.— And every Wilness before
such Court shall be examined on Oath according to
the Form of his or her respective Religion, (°°)
which Courts are hereby authorized to administer ; or,
if Natives of the East Indies, (‘their Parents not

Court and approve of the Proceedings if T appoint myself President
—and the order to hold the Conrt is pesitive”’—I replied— ovder the
Court, and send the Proceediogs to the Officer Comg. the Station
from which you are detached.” He did so—Hence a provision for De-
tachments is required—Legislative Enactments du not always meet
minor Cases but some one must point out these defects.

(*) G.O.V.P.C. No. 175 of 1832, 20th Oct. This corresponds
with the age of a Jurur.

(%) Tostead of ¢« Member” ¢ Officer” includes, thus ¢ the
President and Members.”

() The words omitted, are ¢ Proceedings to be had before it,”
the other wards used are better, hecause Courts usually meet merely
to register Cases and adjourn to issue Sunnnonses.

(*®) 9 Geo. 4, c. 74, Sect. 37.

(®) When the Act first came ont there was a doubt as to whether
the Court were to be sworn on each Case, or once for all Cases—one
Authority said that if a List were given in—swearing once would do
for such Cases—unother Authority declared, that swearing once for
all was enough—now, no List is given in, for it is an Open Court—
At some Statiodk they, I believe, still make the Staff Officer register
Cases—this is ohjectionable, for some Cases may be improperly
omitted—by one individual ; while a Court alone should determine
—as to all Cases. What would be said, if, instead of going publicly
before the Calcutta Commssioners—you were directed to apply
to the Clerk of the Court!

The words *“ or Matters”~very concisely meets the Case. Some
may say that the words ¢ in the Malters” would be enough—but it
will be recollected that under the Act to punish stealing Horses—a
Conviction failed ;—hecause the Prisgoer stole one Horse !

(™) 9 Geo. 4, c. 74, Sect. 87, may be the Qath taken by Witnesses
at Courts-Martial.—See Index.

QOath taken by
Coutt.

Wilnesses
Sworn.
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being Europeans,) (°') on Qath or Solemn Declaration,
or Affirmation, in such Form as the Court shall think
binding on his or her Conscience ; (°*pand the Plain-
tiff, or Defendant, or both, may be examined as the
Court may think fit. (°3)

(") If half Castes—they should be treated as Europeans.

(%) 9 Geo. 4. c. 74, Sect. 36 ; omitting as the words, the Case may
require.”

(**) Questions huve been raised as to whether a Plaintiff or Defen-
dant can be a witness in his own Cause—In Courts of Equity (in
Chancery, and in Courts of Requests) the practice is to examine both
if necessary—In the Court of Chancery the Plaintif’ makes his
Affidavit, and in answer thereto, the Defendant makes another~=and
these without cnd sometimes—so I proposed to enact the Jegality,
It has been said by one Ofliccr—that Courts of Requests decide con-
trary to Law~—there is & mistahe in this—FEquity 1 part and parcel
of Law—or the Lord Chancellor would not hold the ¢ great seal.”
Equity is said by Blachstone, and all sonnd Lawyers—to be intend-
ed to give relief to Cases wherein there is no Specific Law—but stll
the remedy sought must not be repugnant to the general principles of
Law—which T shall briefly illustrate by one Case—the Law gives
you the Power to make a Will, Suppose I make a Will under the
belief that I am worth 10,000€ and leave an only Daughter—1I direct
100£ a year to be used for her Education—1t turns out that on my
Death, my Property has become worth 100,000€. In the latter Case
the Executors think 300 or 400% should be spent—they go before the
Chaancellor, and he being satisfied as to the Testator’s intention to pro-
vide for his Daughter’s best Interests—grants the relief sought. Of
course, a Declaratory Act would do the same ; but we must not legis-
late in so grave a Matter!

Another peint which requires remark is this—A friend of mine
said—'*1 was brought up before the Court of Requests by my
Servant—the Servant was sworn, and I was-sworn, and they decided
against me, is not this illegal”’ ?—1I replied, ¢ certainly not—as Cts.
of Requests may swear one or both PItfl, and Deft.”—¢ Well hut,”
he added, ¢ the Court believed his Oath and not mine—for it could
not believe both.” I replied ¢ there you are mistaken—the Servaut,
I couclude, swore to your owing 6 months Wages—you denied the
fact, and swore that to the best of your belies you only owed him three
moyths”—the Court, perplexed at two contradictory oaths bethought
themselves, and a shrewd Member said Qn. by Cowrt—* Pray do
yuu keep any Accounts ?’—A. ¢ I do not”’ Court—** The Court have
no doubt that you belicve that you only vwe your Servant three months
Wages, but, without calling in question your veracily, we sit here
asa *‘ Court of Couscience,” and must decide against you. We
advise you, in future, to keep accounts, and pay your Servants
in presence of your upper Servant—Had you done so, you might
have had 2 witnesses to 1 against the PIUE” ¢ Decree for PItf.”

Another Officer asked me, ¢ Pray—cannot & man be tried for
Perjury, for giving false Evidence before the Court of Requests.”
1 replied ¢ he may certainly, but legal Perjury iz not simply « false
Swearing ; it must be false Swaaring Malerial to the issue—and in this
Case, it was not”——of course such Courts can, themselves, notice
a case of Perjury ; but caunnot try it.
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4.—DEcREES.—And it shall be competent to such
Courts upon finding any Debt or Damage (94) due,
either to awawl Execution thereof generally, in the
Case of any Officer, in Cases which may admit of the
same, without detriment to the Public Service; (°%)
but not in the Case of N. C. O. or Soldiers (°) ;—or
to direct that the whole (in certain Case, ) (°7) or any
part of such Debt or Damage shall be stopped, by
Monthly Instalment or Instalments, not exceeding one-
thirll of the Pay and Allowances of Officers under
the Rank of Field Offices, and of one-half, in the
Case of Officers of, and abore the Rank of, Field Offi-
cers ; (°8) Provided, that in the Cuse of N. C. O. or
Soldiers, regard be had to the claims upon their Pay
in respect of Regtl. Debts or for the Messing, or Sup-
ply of Regtl. Necessaries (*°)—and the Amount so
stopped, 1o be puid over to the Creditor, or fo any
legally Constituted Agent. (°°*) on his hehalf out of any
Pay or Allowances, Prize, Donalion, or any Public
Money which may have been received, or may be due or
accruing due to the Debtor, in the Current or any future

(") The word ‘ Damage™ cannot apply to a “Debt” but toa
trapsaction of another Description—Thus a House is rented in a
Cantonment at 50 Rs.— A. Demurs to pay more than 43, in a particular
month, hecause the Servant of B. (the owner) has destroyed Deft.’s
Property to the value of 5 Rs. The transactions are separate ; here,
A. pays the rent and sues B, for the ¢ Damages,” which, B, refases to
pay. Had it been for Repairs which B. promised to make, but did not
make, A.’s deduction would be a set-off against the Rent ! But in the
former Case, the Rent is due, and the Property has no relation to the
;{)ezt! This, aud mabny other Cases which might be quoted, is no

eht.

(%) It should only be acted upon in Cases where the Officer may
have superfluous Property.

(*) A Soldier has no superfluous Property ! and if people will trust
them after a 1’roclamation uunder the 111th Article of War, they
should only r8cover by payments out of any ({f uny ) Balances which
may be due te the Soldier.

(*") Where an Ofticer has the means, and has deferred the payment
improperly, then a Court should, in such an extreme Case, award
as ahove directed—He may have ** Prize Mouey”—or a * Donation”
(as in the Burmese War) at his Command.

2‘"’) As the Insolvent Court does—and this on a Reference to Govt.

") It would be still better to have a Regtl. Court in Corps for
such Cases ; as the Officers could better check their Men’s Debts.

(***) Merchants, in Caleutta, &c. should send to some Merchant or
Agent at the Station, and #ot trouble the Station Staff Officer : who
is to pay the Postage ?—Letters are not sent bearing Postage,
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Month or Months :—by order of the Comg. Officer
of the Station ; (*°°) and, in Case Execation shall
be awarded generally, the Debt, if not paid forthwith,
shall be levied by Seizure and public Sale of such of
the Debtor’s goods as shall not render such Officer
ineflicient as such, (*°') as way be found within or
without ('°) the Camp, Garrison, or Cantonment, o
tn any Civil Station or in any other Place whereso-
ever, ('°3) under a written order of the Comg. Officer.”

5—Fururr ExecurioN.—“ And the goods of
the Debtor, if found within or without (*°3) the Camp,
Garrison, or Cantonment, or in any other Place out
of the Limits of the said Presidency (*°*) to which
the Debtor shall belong or to which his Properly may
have been removed--at any subsequent 'T'ime—shall
be liable to be seized (‘as above set forth ), and sold
in Satisfaction of any Remainder of such Debt or
Damage ;"—Dhy order of the Comg. Oflicer, or other
Authority.

6.—FuTure StoPraces.—< And if suflicient
goods shall not be found within or without (**) the
Limits of the Camp, Garrison, Cantonment, or any
other Place as afvresaid—then any Prize, Donation,
any Public Money, or Pay, received by, due, or accru-
ing to the Debtor, nol exceeding the Half of kis Pay-

() An Oflicer once doubted the simple meaning of the words
“ current in any future Month”—He saul, here is a Selection—to
stop, for instance in this current Month (September)—or in the
future Month of December—but, not to stop in Sept., Oct-, Novr.,
and December. It was Officially decided against him.

(*1) An Officer’s Charger—Tent—Regtl. Clothes, or Mily. Equip.-
ment of any kind, not to be seized—unless he shall have duplicates,
or any excess of those Articles, &c. which are required to fit him for
his Duty—Articles of great value should not be seized for Debts of
small value, as is too often the Case in Executions fof non-paymeut
of Rent, in Xogland.

(") A Decree of Execution was given at Keitah—The Officer
sent oll'hus Horse to Cawnpore—to be sold—The Comg. Officerof the
former, wrote to the Officer Comg. at the latter Station. The Offi-
cer’s horse was seized and sold—The Act I propose, should be to
seize any where—An Oflicer once said ‘ send your Property out
of the Limits of Cantonment, and it cannot be seized” |

() To meet Cases of Removal of Property. If at a .Civil
Station, copy of Decree (o be sent to the Civil Officer.

(1) Section XLI. supposes f changerof a Residence, 1, suppose
a change of Place as to property ; to meet an extreme Case !
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proper (*°5) shall he stopped, by Monthly Instalment
or Instalments in Liquidation of such Debt or Da-
mage. Provided as aforesaid, in certain Cases where
the Debtor has private funds the Court may
direct Stoppages to be made as to both Pay and
Allowances,” or from any Public Money, &c.

7.—Ir NoT IN REcETPT OF PUBLIC PAY.—* And
if such Debtor shall not receive Pay, as an Ofli-
cery pr Soldier, or from any public Department, but
be a Suttler, Servant, or Follower, he shall be
arrested by like order of the Comg. Officer, and be im-
prisoned in some convenient Place within or withoutthe
Military Boundaries, for the space of Two Months,(*°¢)
unless the Debt be sooner paid. Provided, that it shall
be lawful for the Court instead of awarding Eveculion
generally, to direct Payment of such Debt or Damage
by Instalment or Instalments, taking good and suffi-
cient Security for their Payment.” (*°7)

PUNISIMENT FOR FALSE SWEARING.

There shall be added to this Section—a Provision
for the Case of *“ Subornation of Perjury ;” if the one
be triable, the necessity for the other ic equal—
somelimes, more so; as more, I believe, suborn
Evidence than perjure themselves.

RULES AND ARTICLES OF WAR,

For THE GovT. oF OFFICERS AND SOLDIERS IN
THE SERVICE oF THE EAsT INDIA CoMPANY.

Divineg Worsiie. .

1.—This, Section directs the Officer ‘¢ to be
brought before a Court-Martial, there to be publicly
and severely reprimanded by the President.

(') A Term used by the *“ Pay Regns.” Having sold his Property,
or having no Property to be sold, his allowances should not be touched.

(%) By the Calcutta Court Rules (24th October 1819) exceeding
200 Rs. Imprisonment is to the extent of oue year.

(') Andin Cases of Insolvency, under G. 0. G. G. in C. No.
173 of 1828, 8th August, as4o Natives out of the Company’s Provinces.
And why rain & poor European, by the Sale of his Property, not
leaving him what even the Insolvent Court does to Nutives !

Not in receipt
of Public Pay,

Proposed.

Sec. LXIV,
4 Geo.4,(.b1.

Sec. I Art. 1.
Divine Wor-
ship.
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2.—The 2d Annl. Article of War directs the Offi-
cer to “aftend Divine Service and Sermon,” and,
for the omission to be publicly and severely reprimand-
ed on Conviction thereof by a Genl. Ct. Martial—
The Company’s Article should be in conformily to the
King’s—* on Conviction, to be publicly and severely
reprimanded”—not by the President of the Court—it
may be, as would be most proper, in presence of his
brother Oflicers—the Court having convicted the
Oficer, know that a reprimand is to follow.

MUTINY.

THE PENALTY OF SPEAKING TRAITOROLS, OR
DISRESPECTFUL WORDS AcAINsT THE KING,
OR ANY oF THE RovaL FaAMILY ; AND Con-
TEMPTUOUS WORDS AGAINST THE COMR. IN
CHIEF.

1.—Punishes Officers, N. C. 0. and Soldiers who
use traitorons or disrespectful Words against the
King, or any of the Royal Family.

2.—Punishes Contempt or Disrespect towards the
Comr. in Chief.

8.—There is no Article punishing - Contempt or
Disrespect towards the Govr. Genl.; Governors ;
Government ; the Court of Directors ; or the Board
of Control.

PENALTY OF MUTINY—NOT SUPPRESSING, OR
CONCEALING, MUTINY—0F STRIKING, OR
DRAWING ANY WEAPON AGAINST A SUPERIOR
OFFICER, OR DISOBEYING LAWFUL ORDERS.

1.—In these 3 Articles, the Punishment is ¢ shall
suffer Death, or such other Punishment as by a Gene-
ral Court Martial shall be awarded.” TUnder the Gth
Annunal Article of War, the Punishment in the Case
of Soldiers, is, *“ shall suffer DEATH or TRANSPORT-
ATION, or such other Punishment, &c.”
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9, —The Punishment of “ TRANSPORTATION,” (')
has been introduced into the Annl. Articles of Warsince
the Company’s Articles of War were (ramed (1823)—
it should be now inclnded in the Company’s Code.
For, though it may be said that many Soldiers desire
such a punishment—in ignorance of the Degradation,
and as well as of the sufferings of those condemned to it
—still it should be retained in our Military Code—for,
in Ingia, we have not the same means of employing Sol-
diers in breaking stones, or of employing the Men
on Public Works as in England. 1If, thercfore, the
Punishment is a proper one it should be legislatively
provided for. ()

RETURNS.

This is a very singular Phraseology as rematked by
Capt. Simmors (3) both in this Article, and in Article
43—« Any Oflicer who shall knowingiy make a fulse
Return to, &e. or to any his Superior Officer, autho-
rized to call for such Return”’—(#) the Words should
be—< Any Officer who shall knowingly make a false
Return, &e. or to any his Superior Officer, autho-
rized to call for @ Return or Returns,

(") The 1st Section 4 Geo. 4.r. 81—and Ist Clause M. A. 1835 —
regarling Mutiny (among other Crimes declares the Punishment to
be ¢« Death or such other Punishment,”—The King's Article 6~
allows of a Sentence of Death, or Transportation—and it is singunlar
that Clause 1—did not make tlus Provision—for it 1s most clear that
though such "unishment of ¢ Tran<portation” may be awarded unidor
Clause 7 it should have been inserted in Clause 1, for the words—
¢ Death or such other Pumshmert” are vague—and in the Cuse of
Cowpany’s Soldiers inoperative—for Section VIL. 4 Geo. 1, c. 81,
only admits of  Transportation™ in the Case of ¢ Desertron.” Tt
should be in all (‘ages where the Seatence may be—¢ Death or such
other Punishment”—and, in H. M.’s Code the Articles of Wardo
provide for such a Sentence—but, now (Compuny’s) the only Expedi-
ent would be,—to pass a Sentence of Death, and recommend that of
* Transportation”—to which, under Scct, VIII.—the Comr. in Chief
can commumute.

(2) During Peace we should be alle to get better men.

(%) p. 258 (1)

(*) As if an Officer were authogized to call for a falie Return—
The words proposed are fetter—substituting the Article a for the
word ¢ such,” us Capt, Simmons recommeuds.

Proposed.

Seclion V,
Article 1.
Returns,

Proposed,
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DESERTION,

1.—In the Case of Desertion Artigle 1V. declares,
L. 18, “or if any such N. C. O. or Soldier shall he
claimed by the Corps in which he first () inlisted, and be
proceeded against as a Deserter therefrom, his subse-
quent Desertion from one or more Corps in which he
shall unwarrantably bhave inlisted may, (unless he
shall have been tried for the same) be given in Evi-
dence as an Aggravation of his Crime, prévious
notice being always given to such N. C. O. or Soldier
of the Fact or Facts intended to be produced in
Evidence against him.

2.—1It will be seen that the wording of the Article
should be as follows as in the 84th Annl. Art. of War :—

 And if such person shall be claimed as a Deserter
by the Corps to which he originally belonged, and be
tried as a Deserter therefrom, or shall be tried as a
Deserter from any other Corps into which he may have
inlisted, or if he sball be tried while actually serving
in some Corps for Desertion from any other Corps,
every Desertion previous or subsequent to that for
which he shall be under trial—as well as every previ-
ous Conviction for any other Offence may be given in
Evidence against him, and being so given in Evidence
shall be reccived as such by the Court.” (See previous
Convictions.) (°)

(5) If he deserted from 5 and inlisted into a.6th Corps, and if
claimed by the Corps into which be first inlisted, bis subsequent in-
listment into the Corps 2 to 6 may be given in as Evidence against
him—Dbut, if claimed by Corps 2 to 5 into which he inlists they have
not the same Privilege.

(5} As Simmons states, p. 59 (1) ¢ In Criminal Courts, under 7
and 8 Geo. 4, c. 28, the Indictment in its first Count, recites the pre-
vious Conviction and subsequent Felony ;—in the second Count, the
subsequent Felony is stated as though there had beenno previous Con-
viction. When the Prisoner is arraigned, the Clerk of the Arraigns
states to him, that he stands indicted after a previous Conviction, of
Felony for the present charge, and, in a condensed form rccites the
second Count. 1f the Prisoner pleads not guilty, the Evidence in sup-
portof recent Felony is gone through, the Certificate of the previousCon-
viction by the Officer of the Court, where the Conviction took place,
is put in and read by the Clerk of the Arraigus, and a Witness is pro-
duced to prove the ldentity of the Prisoner as the person mentioned
in the Certificate : this Witness is generally the Jailer. This is the
Practice approved by all the Judyes except Mr. Just, Park, who pre-
fers charging the Jury previous to the production of the Certificate,”
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8.—In Article 1V. Section VI.— they are given in
Aggravation, and used as Evidence before the Find-
ing of Guilty. |n the 84th Article of War, suppose a
man inlisted in Corps nos. 1 to 6—If the trial be held
in Corps no. G—and the Prisoner had been tried in
Corps 1 to 5—the previous Convictions can be given
in Evidence—If tried by Corps no. 1—and also before
tried for Desertions from Corps 2 fo G—they would
be subsequent Convictions (°)—they were formerly so
tried in the King’s Army. (7)

4.—A change in Clause 21 of the M. A., (1834)
was made from the words ‘¢ in Evidence as an Aggra-
valion of the Crime,” to ‘“ in Evidence against him”
but “ after”—the former was, *“ before Conviction.” (8)

5.—Under Article IV. the first of Corps from 1 to 6,
can give in Evidence subsequent Desertions, bat not,
it seems, Corps 2 te 5—The words in line 19 ¢ shall

There seems no reason why such a Practice should not obtain in
the Army—for the Evidence as to the Charge of the recent fact cannot
depend upon previous Convictions which are upon proofs quite dis-
tinct.  For though, as stated by Phillipps, (Law of Evidence) Vol. 1.
p- 170— It would not be allowed to show, on the trial of an Indict-
ment, that the Prisoner has a general Disposition to commit the same
kind of offence, as that churged against him”—such could never ope-
rate on the minds of a Court where the Crime was Mutiny, and the
previous Convictions were for Desertion ! or, where the previous Con-
victions are for Crimes of another description from that of the offence
under trial—suppose the Crime tried be Desertion—and the previous
Convictions are for the seme offence—the Crime under investiga-
tion if provable by Evidence, say, of absence without leave for a
period exceediog 21 days, which under Article 81—*¢ shall be tried
for Desertion by a Genl. or District or Garrison Ct. M1.”—or, where,
by going on board of ship—inlisting into another Regt., or by any
other act, shall evince an intention of not returning—1 cannot there-
fore imagine in what possible manner, under any of the ahove circum-
stances, any man’s wind could be influenced by a knowledge of pre-
vious Convictions.

The case sfated, above, by Phillipps==roes to this—if A. be tried
for ¢ DMurder,” you are not to give, in Rvidence, proof of former
¢ Murderous” Deeds. Buat, in trials for Civil Crimes Courts-Mar-
tinl do not receive previous Convictions—and Military Crimes are
usually of easy proof.

(") Tothe Case of Private Robt. Laffin, H, M.’s 34th Regt., he was
tried for « deserting from his Regt., &c.—~this bemng the third time of
his Desertion”—G. Q. C.C. (Bengal) 19th April, 1820—Case 43—
Hough’s Case Book, (1823) p. 147—and Case 46—Guoner Jno,
Marphy, 2, T, H. B. ¢ for Desertion, &c., having before repeatedly
deserted or absented himself withoyt leave”—(G, O, C, C, 11th May,
1819.) p. 159, do. i

(%) Clause 21—corresponds with Article 84.

Proposed.
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be claimed hy the Corps in which be first inlisted”—
should have been “ into which he before inlisted,” and
would allow, distinctly, of Corps fro 2 to 5 to act in
the same manncr as the, Corps into which he first
inlisted—("See previous Convictions—Index. )

6.—The Puonishment under Section VI. Article I.
—is DeaTH, “ or such other Punishment.”—Trans-
portation is allowed under Scction VIL 4th Geo.
4, c. 81 in this Case—but Article I. Section VI,
should so declare itand in all Cascs in which the
Court “ shall not think the Oftence (in all Cases under
Trial) deserving of a Capital Punishment,” as in
Clause 7 Aoul. M. A. 1835.

7.—By Section 1X. may be sentenced to ¢ General
Service” (°)—and by Section X, those inlisted for a
limited time, may be Sentenced to serve for an addl.
Period, or for Life (*°); and may be adjudged to for-
feit ¢ all Beuefit or Advantage as to Increase of Pay,
or as to Peusion on Discharge, which might otherwise
have accrued to such N. C. O. or Soldier from the length
or nature of his Service—in addition to any other
Punishment”—Clanse 11 makes the same Forfeiture(")
—Under Article 38 forfeiture of Pay for the Days he
is absent,

8.—The Marking a Deserter (D.) under Section X1,
and Clause 11, Mutiny Acts—declare that it shall be
“lawful ;” but as before said, (See Index ) a circular
order such marking ; the words should be instead of
“ it shall be lawful to direct”—these words «“ General

(8) Which I have never known to be used.

(") The latter are good Punishments.

("'} This Forfeiture is tinuted * asto Increase of Pay, or as to Pen-
sion on Discharge, which might otherwise have accrued, &c. from
Length of Service.,” The 82nd Article of War (and Article 38) de-
clares that every Soldier ¢ on Conviction of Ttesertion thercupon for-
feits, &c.”’—So that (as declared in the Monthly Returns of Corps,) it
is not required to insert the Forfeiture in the Sentence in the Case of
a King’s Soldier—indeed, it takes it out of the Power of the Court
to exercise a discretion as to any such Award—The whole or any part
of such Forfeiture (but not such Addl. Pay as may have been stop-
ped) may be restored, in the cvent of subsequent good, faithful, or
gallant Service in our Army.

If the Soldier serves the Time which shall entitle him to Pension—
he will obtain it—or an increase of Pay—unlimited Forfeiture is only
inlthc Case of Disgraceful Conduct—see' Disgracefu! Conduct, Ar-
ticle 77,
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and District Courts-Marlial shall in all Cases direct
the Prisoner tobe marked will the Letter (D.), &c.”

SENDING CIIALLENGES—SECONDS.

1.—The Penally of giving or sending Challenges, in
the Case of an Olilicer sending to any other
Officar ("), to fight a Duel, *is, “upon Pain
(on Conviction) (*3) of being Cashicred.” The (0th
and 69th Articles (King’s) only declare the Officer to
be ¢ licble to be Cashiered”—and so should it be as
to a Company’s Officer.

2.—The Penalty of any Officer, &c. Comg. a Guard
who ¢ shall willingly and knowingly suffer any Person
whatsoever ('*) 1o go forth to fight a Duel; and all
Seconds, Promoters, and Carriers of Challenges, are
also, on Pain of being Cashiered; under Articles
(King’s) 60 and 69 « liable to he Cashiered.”

3.—The upbraiding another for refusing a Challenge
is punishable as above directed.

4.—The 60th (King’s) Article of War includes, in
a few words, the Commissions and Penalties laid down
in Arts. IT.,, IIL. and V. of Sce. VIL. (Company’s)—
The remaining part of Section VIL. is contained in the
(King’s) Article 105,

REprESSING WRONGS OoF OFFICERS.

1.—The Complaint is to be madc to the Comr. in
Chief. The (King’s) Article 120 directs the Genl,

L)

-("*) The object was to prevent Duclling in the Army—bat, to send
a Challenge to any one not in the Army is no Crime, under Section
VIL. Article 1L.—nor, under Article 60 (King’s)—though such an
offcnce may be tried under Section XIV. Art. XX VI.—or (King's)
Article 31, if connected with *¢ Behaviour, scandalous, infamous
manner, unbecoming the Character of an Ofticer and a Gentleman”—
(should rather be or a Gentleman.)—

(**) As in Article 69 —for a Challenge may be sent—but there may
be no proof of the fact!

(") Would imply any Cjvil as well as Mily. person—the object
being to preserve the Peace,

Proposed.
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Comg. in Chief our Forces (*¥) to examine into the
Complaint, and either by himself, or by our Secretary
of War, to make his Report to us thgreupon, in order
to receive our further Directions.

2,—The Company’s Article does not authorize by
Enactment, an Appeal to the Govr. Genl., or Govr,
in Council (*°)-—or to the Home Authorities (\7)—The
King’s and Company’s Officers should he on an equality
in this respect.

PENALTY IF A SOLDIER SELL, LOSE, OR
SPOIL NIS ARMS.

Every N. C. 0. or Soldier who shall be convicted at
a Genl. or Regtl. Court-Martial of having sold, lost,
designedly or through neglect spoiled his (**) Horse,
Arms, Clothes, Accoutrements, or Regtl. Necessaries,
shall undergo such Weekly (*?) Stoppages (not exceed-
ing the Half (*°) of his Pay and Allowances) as such

(') Should be added ¢ or Genl. Comg. our Forces in the E. Indies
or in cur Colonies, &c.”

(') Though Lieut. Goad, 1st Cavy., did appeal to the G. G. in C,
in 1832.

(17) Section XIV. Art. XVIIL. Articles of War, allows the Court
of Directors to dismiss Oflicers without Trial—Section 75 of the
Charter (Act 3 and 4 c. 83) recites the same, but includes Civil, &c.
Scrvants— Section 74 gives the King the like Power—now, ifsucha
Power is to be exercised by the Crown, Oflicers Civil and Mililary
should, legally, Lave the Power to appeal—I mérely throw out this,
respectfully, to the Superior Authorities.

(*®) If a Sentry loscs Arms, &c. under his Charge as Sentry, it has
been declared (Lr. Adj. Genl.) proper to put him under Stoppages as
laid down (G. 0. G, G. in C. 7Tth May, 1819)—should be in the
Article, thus :—** his Horse, Arms, &c. or any which may be pluced
under his Charge.”

(') should be * monthly”—the Troops are so paid in India—
Article 79 (King’s) direct ¢ daily”—H. M.’s Troops in Iadia
were, formerly, paid daily, which was not only troublesome,—but
as no man had any inducement to save the mite he received, he
spent his daily balance in drink. The Practice has been, from the
Jatter Cause, discontinued. There is now, by the Monthly Balance
an opportunity of saving alittle to put by—and if a man be re-
solved to drink, it is better to have a Carouse for a day or two after
Pay-Day—than daily Drunkenuness,

Under this Section, and Article (King’s) 79—the term should be
¢ Manthly Stoppages.” ' .

(*) Under Article (King’s) 79—two-thtrds of his Pay.
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Court-Martial shall judge () sufficient for repairing
the loss or damage; and shall, besides, sufler Im-
prisonment, or ®ther Corporal Punishment, at the
Discretion of the said Court-Martial.

ADMINISTRATION OF JUSTICE.
Fhe Constitation of Genl, Courts-Martial. See

RULES TO BE OBSERVED IN THE PUNISHMENT OF
OFFICERS—SUSPENSION FRoM RANK, Pay,
AND ALLOWANCES—LO0SS oF RANK.

1.—The first part of this Article allows of Suspen-
sion from Rank (**), Pay, and Allowances (*); such
was, formerly, used in H. M.’s Army, but it was found

(2") The Court only “ judge” as to the portion of Pay, &c. to be
stopped weekly or daily ; the G. . G. G. in C. 7Tth May, 1819, lays
down the Rates payable to replace the lust article—the Captatn,
&c. of Troops, &c. mahes a note in his Pay Abstract—A. placed
by Scntence of a Court-Martial under Stoppages to replace a Musket
lost—not exceeding 2 Rs. a month;” the above G. (. declares the
value—say 18 Rs. and the Pay Master deducts 2 Rs. for 9 months.

(**) The suspension in question has occasioned much controversy—
the words should have been “suspeuded from Rank and Pay and Al-
Jowances,” (for a stated period ** during which suspension, such sus-
pended Officer shall not be promoted to any superior grade ; that is, @
Licutenant shall not, during such suspension, be promoted to Captuin.”

It has been stated—that if an Ofticer were suspended as 3rd Lieut.
he caonot become 1st Licut. during such suspension—nor be removed
to a new Regt. from 3d to 1st Lieut. Undoubtedly, during such sus-
pension, he could not be promoted in his Corps, or be removed,to a
new Corps to be so promoted.

But, the assqrtors of the contrary Proposition, advance an argu-
ment which would entail endless adjustments of Rank. If the sus-
prnsion is to be considered as a total Loss of all Rights in
virtae of his Commission—and that the Oflicer—who is 3d Lieut,
must revert to his position as 3rd Lieut., so that, after his suspension,
a new Commission is required—then his punishment depends upon
chance—good luck to his Regt. is a misfortune to him. Suspension
from Pay naturully occasioned Suspension from Rank—as no Service
can be given without Pay—and the King’s Soldier reckons no Service
for which he receives no Pay.

() 1f a Court do not intend to Suspend from Rank, Pay, and
Allowances, but only fromy/Rank and Pay—they should express in
their Sentence—¢* To be/suspended from Rank and Pay only.”” (Lr,
Sevy. to Govt, Mily. Dept. No. 95, 7th Novr. 1833.)

Section XIV.
Article 1.

Section XIV,
Article 8.

Proposed.
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to be an improper Sentence, as the State was deprived
of the Qflicer’s Service: and there is another view of
the Question not before noticed.—€an that Oflicer,
suspended for one year, reckon such Time in his
Service for Pension for Length of Service 2—1I appre-
hend that, legally, he cannot.  If my opinion be cor-
rect, it follows that the Sentence is asevere one. The
Mulet of Pay, is an old Mily. Mode of Punishment,
(*4) and as used, at the present day, as prevguling
the Officer mulcted from doing any duty. In time of
Peace it must be inconvenient, for as has been obsery-
ed by the Duke of Wellington (*) ¢ the good must
do the duty of the bad”—thus, in fact, it is the Panish-
ment of the good in the shape of extra duty, while the
bad lose their Pay—and the Creditors, if the Officer
be in debt (as most of sach Ollicers are)—sufler—
while the State gains the mere pecuniary Saving. If
notin Debt, it is most likely to throw him into Debt.
It must operate differently at Half Batta and Full
Batta Stations. A nd differently in the case of married
and single Officers! Tn time of War, the Officer’s
place cannot be supplied; and as was remarked by
the Marq. of Huastings, it is then an improper Punish-
ment.

T respectfully submit, that the Article VIII. Seclion XIV. does
not admit of such a construction—I think the Artiile very severe
—but, with all submission, aud withoit desiring to unnecessarily
call in question any Legal Provision—I cannot perceive that the
words of the Article—*¢ to be suspended from Ranh and Pay and
Allowances,” can mein any thing but the actual deprivation of
“ Allowances” as well as ¢ Pay”—the bountiful intention of Govt,
every Officer must appreciate, and tho’ it 1s a most delicate point to
mopt—1 humbly think that,—proper, as no doubt the eflect of the
Coustruction of the Article is; still, it should be expressed by Legis-
lative Lnactment, for under the Charter (3 and 4 Wi 4, Cap. 85, S.
43) no interference with H. M ’s, or the 18, I. Company’s M, A. or
Articles of War (Furopean) is allowe® i

The permission thus acrorded by the Govt, is in favor of mercy,
and, therefore, is an Act of Grace. 1t is one, at the sawe time, which
has the implied Sanction of the Court of Directors and the Home
Authorities ; for (it was granted by the Govt. of Bengal jn 1833. (Lr.
of Secy. to Govt. Mily. Dept., No, 93, 7th Nov.)—S8o that it must, as
the Result of a Minute of Couadil, be known at Home. But I am
not aware if it cxtcads to Madrus and Bombay, An Enactment to
the same effect will be proper. |

() See Grose’s Mily, Auotiguities, am’ the old Wiiters.

(**) Alludng to there being 100 out of €90 mer in one Regt. of
Fout Guards 1o Solitary confinement, ** bulled,”
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2.—It is also clear that it is not an equal Punish-
ment—to the poor Officer it may be ruinous—by the
rich Officer it weuld not be felt. (*°) I am aware that
the Home Authorities are of opinion, that, in the
Company’s Army, with our slow Promoalion, the plac-
ing an Officer one or more steps lower in his grade is
objectionable—1f therefore, Suspension from Pay is
to be retained in the least objectionable form—the
wording should be as follows—* The Court, in all
such *cases, to adjudge such Officer to be (*7) Mulcted
of any sum of Money not exceeding 12 months Pay
Proper, and the Court may order the Deductions from
the Officer’s Pay monthly in such proportions as the
case may require, till the whole Amount shall be paid
— Provided that no Officer shall be suspended from
Rank or Duty (*®)

3.—The 2nd part, ““or to lose his Rank, or such
portion of his Rank in the Army, or in his Regt,
Battn. or Corps, according to the Date of his
Commission, or Seniority, at the Discretion of the
Comt, by adjudging such Officer to be placed lower
on the List of the (Grade) (-°) which such Officer
may hold in the Army, orin (3°) the Regt., &c. or
in the Army and in his Regt. (3')

4.—There are two modes, one as to the Date of
Commission—the other as to Seniority. The Court, in

(*) 1fa Pecuniary Mulct is still to be retained, if should be only
as to Puy proper—and to a limited extend, and should be not exceed-
ing the value of 12 mouths ’ay proper. Thus a Licut’s Pay is
60 X 12 =720 Rs. & Year. This should be the maximum Mulct—
and deducted in such monthly Proportions as the Court shall direct—
instead of 60 Rs. a month, the Court may deduct 20 Rs. monthly
(at Half Batta Stations) or such sum as should make the pres-
sure equal to all Cases—The Officer to do duty all the ime !

S”) Omittind the words * Suspended fiom Rank and Pay, and
Allowances” (which shouldfhave been Rank and Pay,—er Rank,
Pay and Allowances !)

(*) Anal. Art. War, 73.

(®) Should be ¢ Grade” or ¢ Degree” of Captain, i. e. ¢ Degree™
of Captain—Rank rather means those of the same *“ Grude,” &c.—
A. and B, are both of the Grade, &c. of Captain, but A, is higher in
Rank than B,

(**) The word and implies both.~—It is before stated * to lose his
Rank in the Avmy, or in his Regt , &c.”

(*) Will inelude both, when intended.

G
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the former case, may deprive an Officer of ayear’s
rank as Lieutenant—it may not cause the loss of a
single step (3)—If one or more steps. are to be lost,
say in the Oflicer’s Regt., his Comumission is not alter-
ed, he is placed immediately under the Officer next
below him,

5.—This loss of Rank is in (Annl.) 73rd Article,
in addition to * any Reprimand or other Punishment,”
but omitted in the Company’s Article.

6.—As I before said, the Hon'ble Court thiftk the
loss of Rank bears hard in a ‘¢ Seniority Service;”
and no doubt it does. The Argument is this—The
King's Officer, if placed a step below his Rauk as
Senior, &c. Lieut., can purchase his Company, and if
no one above him has lodged his Money—gquoad pur-
chase, he loses nothing—and is one step removed from
Promotion on a ¢ Death” Vacancy—The Company’s
Officer cannot purchase up his loss,—the loss of one
year in his Case is a permanent loss.

7.—But while it be admitted by all that the loss
is permanent (unless the Oflicer below whom he is
placed, dies! a coutingency not brought into the
Account) (33) ;—still must there not be some interme-
diate Punishment between a Reprimand and Cashier-
ing ? and if there is to be, it should be that which shall
be the least injurious to the Service. It may be useful
to point out the effects which may be produced by each
mode. And I would suggest, that if the Mulet of

(®) If the Senior Ensign of the 48th Regt. werc to lose a year’s
Rank, he would still remain Senior Ensign, as the Oflicer next below
lim is 3 years his Junior by Commission. The effect in the Army
woutd be the loss of about 13 Steps—so that it is a loss aflecting
Army Rank, and the linbility of being commanded by those formerly
his Juniors—and if Regts. were raised he would have less chance of
being removed by Seniority as otherviise might have been the Case.
Here his place is altered in the Army. :

(*) Major Anderson, 29Lh N. I., was 11 Steps above Major Wil-
kinson, 28th N. L in the old 14th Regt. N.I. The lutter is a Major
of June, 1833—the former only of July, 1830. The Division of Regts.
(st May, 1824,) occasioned this supercession—and Officers 8 years
junior to the Author, are Majors, (Delamain, 66th N. I, &c.)—bhut itis
clear that except in the higher rank of a Grude, time may make upthe
difference lost, a .
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Pay Proper be retained, that it should be in the man-
ner proposcd in para. 2. (34)

8.—The wordg of Article (King's ) 73—are “to the
Bottom of or any other Place on the List of the
Regtl. Rank in which he may be serving; or ifa
Superior ((Field Officer ), to the last or any other
Place on the List of the Army Rank in which Le may
be serving” (35) ; this applies to the Company’s Army,
as Army and Regtl. Rank must go together, unless
the Major holds a Superior (Brevet) Commission. It
has been recommended (3¢), to prevent injury to the
Regt. by such reduction in the case of a Major, that,
the Major if put down say, from 3rd to 6th, by which
the 4th would become 3rd ; the 5th—A4th ; 6th—5th;
and the 3rd—Gth—in such Cases there should be
either a Transfer of these Majors, or of the Cap-
tains of the Corps to which the now 3, 4, 5 and
6 belong, on the Promotion of these Majors to Lit.-
Colonels (37) ; i. ¢. when No. 4 is promoted to Lt.-
Colonel let the Captain of No. 3 be promoted to
Major in his proper Regt., and remain in his Corps ;
there wonld be two Majors, for a Time, in that Regt.
and none in No. 4—till the next Line Step ; and soin
Nos. 5 and 6. (38)

O.-—Suspension of a Major is objectionable in this
as in the other Cases—The Mulet, of Pay Proper and
doing duty, would hgre, be less felt ; Ofticers of this
Grade can afford it better than Subalterns and Captains.

(3%) The Amount lesied might go to the Mily, Fund ; which would
be the best mode of Appropriation !

(%) There is only one Major in H. M.’s Regt. at Home—in.Indiu
there are {wo. The effect in India, as to the Senior Major, would be
to leave him still Senior.

" (™) By Mr. Cabell~Synopsis of Evidence before House of Com-
mons.

() These Figures represent the Case.

Now Majors 1.veeessaeessss before covvvieaneeens 1
2

» eeessassinsans 3y sessecnsssssses 2

[ AP T . erecunansesesen 4
” ssaneses ses 33

» diieianine Vesese 3y sescessssvesess 56
”» Becvsnnynonsnane 99 essencvectcasee
” 6..... ) ‘....-.-.: 99 sessessizcscsnes 3

o

(**) Avy Plan rathef‘:han injure the old Regt. No. 3.
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DisTrIcT OR GARRISON COURTS-MARTIAL.
MARTIAL.

1.—This Court was established in+H. M.’s Service
in 1829, in place of the Genl. Regtl. Court-Martial of
1812; but the latter had 9, the present Court has 7,
Officers to compose it—see Clause 9, Annl. M. A,
and the 76th Article of War.

2.~This Court shonld be applied to the How’ble
Compauy’s European Troops (') as where there igeven
a single Company of European Artillery, there is
always a large Station (%), and the European Regt. is
similarly situated. At some Stations the Artillery
could hold them wholly composed of their own Oflicers,
(°) ; which is the Case in H. M.’s Service in Bengal,
at several Stutions (4).

3.—The Court constitated in the Company’s Army
should, conformably to Clause 9, Annl. M. A. and
Article 76, be worded as follows :—

“ A District or Garrison Court-Martial to consist
of not less than Seven Commissioned Oflicers except

(") In Bengal 7,041 inclnding Warrant Qfficers and about the same
number at Madras and Bombay.

(*) The European Artillery are in Troops and Companies, sta-
tioned, as follows :—

AgGrac,iiiesnnresriniies we e 20
Benares c.ociveiniiiiiies o 1
4

g
°em
w 5
Cawnpore ..... 2 . g0
Dinapoor ... v e saee §9
Dum-Dum ...vvenn..... 1 e 6] 75
Rurnal ovvivvnnvennonns I G 1 -
n',hOW *ievertestesiseses 1 ... 1 ;a2
Meertt covvnnennnsreniens 3 veee 1 o8
Muttra voecvveiernennneee 1 . 25
Nusseerabad cvvcaviennene oo oees 1 S =
SRUGOTr saveeciiieniiiiins wn aeny 1[5 22
—_ e~ |m2E
Total ........ 9 ....20) Sz

(*) Cawnpoor, Dum-Dum and Mcerat—as under "Article 75,
Ofiicers ot different Corps, or of Officers of Regts, of Arty. and En-
gincers and of the Genl. Stafl ; except an A. D. C. to Genl. Officer,
Comg. Distriet (Lr. Secy. at War, 1829.) They might as well
have excepted the A, D. C. to the Comr. in Chief, &c.! It is cu-
rious that the employment of Stafl Oflicers here used as to District,
was not extended to General Courts-Martial, The present Dy. Qr, Mr.
Genl. (Col. Barton) was while an A. Q. M. Geal., put on as Member
of a Genl. Ct.-Martial. And I «e no reason why the Officers of
the Stafl shall not, in certain cases, be emy'oyed in either Courts,

(*) Chinsurah ; Fort William ; Ghazeepoor, and Hazareebaugh.
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the same shall be holden at Sumatra, or at Prince
of Wales’s Island, or at Singapore, where it may
consist of not less than Five Commissioned Officers ;—
to be composed of any Officers of different Corps, or
entirely composed of Officers of the same Corps #o
which the Prisoner belongs—to be assembled by order
(without any other Warrant or Authority than this
Act)—of the Officer Comg. the Division or District
being of the Rank of a Field Officer, and not under
the Rank of Caplain (°); and the President thereof
shall be a Field Oflicer, and not under the Rank of a
Captain ; nol being the Comg. Officer of the District
or of the Prisoner’s Regt. (5)

4.—“ For the ftrial of all Persons under the Rank
of a Commissioned Oflicer (7); for the Crimes of
Desertion (%); Disgraceful Conduct; Immorality ;
Misbehaviour ; Drunkenness (°); or Neglect of Duty
(*°)—And the Sentence of such shall be approved, or
confirmed, or otherwise disposed of by the Officer
Comg, the Division or District, if in the Eust Indies,
&ec., except in Cases where the Offender shall be
recommended 1o be discharged with Ignominy, when

(°) Where there isno F.O. present—and to provide for contingencies,

(®) So declared by Warrant, better in the Act and Articles of War.

(") Sodeclared by Circular H. G. 25th March, 1819, in the Case of
Genl. Regtl. Cts. Martial—now District, &c. Courts.

(8) Allowed by Article 38.—And should try * mutinous Acts,” but
not * mutiny.”

(®) See Index.

() G. 0. H. G. 13th May, 1833, directed no Trial in the Cases of
¢ striking or kicking a Serjeant ; Quitting Post”—exceptby a Gl. Ct.
M1, but allowed * Drunkenuness on Duty, under Arms, Drunk when
Sentry, on Duty,or Piguet;” not to try before a Regtl. Ct. Ml.—grave
Offences, which are directed to be tried by General, District, or Gar-
rison Cts. M1. The 85th Article declares ** hut whereas it may be
advisable that some of the foregoing Officers,” (hetter to have detail-
ed them aud tite Articles)—¢which in certain Cases may admitof
Tess serious. notice should be tried by District, Garrison or Regtl.
Cts. Martial, in such Cases a Statement is to be laid by the Comy.
Officer, before the Genl. or other Officer ; with an application so to
proceed”—vwhile G. 0. C. C. (Bengal,) 26th Oct. 1835, condemns
the frequency of Gi. Cts. Mi,

I respectfully submit that, as to Indiu, Cnses which would not be
properly tried in Englund by a District Court Martial, might be tried
in the East Indies, &c. when an example by a Gl. Ct. ML. is not neces-
saty, The Limit as to Punishment excludes Sentence of DeaTH or
TRANSPORTATION ; 80 it is simply & question as to Jurisdiction, and
Expediency ! 1t may be ;id that such an Extension would lessen the

Those Amecn-
ables
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the Sentence shall be approved or confirmed, &c. by the
Com. in Chief.”

5.—SENTENCE.—*Such Court (') may Sentence
any N, C. 0. (to be also reduced ) or Soldier, to Impri-
sonment, and may also direct that such Offender be
kept in Solitary Confinement for the whole or any
Portion or Portions of such Imprisonment ;—or may
Sentence any N. C. O. or Soldier to Corporal Punish-
ment (*); and such Court may, in addition to gither
of the said Punishments, Senteuce a N. C. O. or
Soldier to Forfeiture of all advantage as to additional
Pay and to Pension on Discharge, for Disgraceful
Conduct ;—

i—In wilfully Main.ng or Injuring himself, or any
other Soldier, even al the instance of such Soldier ;—
With intent to render himself, or such Soldier unfi
for the Service ;—or,

il.—In Tampering with his Eyes ;— or,

iii.—In Malingering, Feigning Disease, Absenting
himself from Hospital whilst under Medical Care—or
other gross violation of the Rules of any Hospital—
thereby wilfully producing or aggravating Disease or
Infirmity, or wiliully delaying his Cure ;—or,

iv.—In Purloining or Selling Govt. Stores ;—or,

'R

Comr. in Chiel’s Contrel over Judicial Proceedings—butthe Genl, &e.
Ofticer does send them tothe J. A. G, for tra smission to the J. A, G,
( London), and the Comr. 1 Chief does, therefors, 1 presume, read
Jem.

The Genl. wc, Officer -ould have the mrans of checking Crime
by Punishment at the momeat, as he approves the Proceedings—and 1f
such District-2’ourts M), could Sentence to TransporTATION, in
extrome Cases, such Sentence to ':e¢ approved by the Cowr. in Chief—
a Court of 7 instead of 13, Officers would effect the object.

Major Genl. Sir Jno. Macdonald, K. C.R,, Adjt. Genl. H. M.’s
Forces, stated beforethe Mily. Commission,that one ohjectofa District
Court was to take from Comg. Officers of Regts. the trial of
certain Cases by Regtl, Cts. Martial and have the approval of the
Genl. Ofticer—(tho’ he thinks Comg. Oflicers should have more
power)—I, therefore, propose to extend the Jurisdiction~—bhut, the
Com. in Chief to approve of Sentences of TRANSPoRTATION, —and, if
need be,—of Sentences exceeding six weeks’ Solitary Imprisonment,
or four months’ Imprisonment.

(') Clause 9. M. A. and Articlg 77.

(1) In the Cages laid down (G.O. H:ﬁ_ﬁ“h Augt, 1833,—See
Index,
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v.—In Stealing any Money, Goods, or Property,
belonging to a Comrade,~lo a Military or other
Officer,—to a Military Regtl. or other Mess ;—or,

vi.—In producing false ¢r fraudulent Accounts or
Returns ;—or,

vii.—In embezzling or fraudulently Misapplying
Public Money entrasted to hin ;—or,

vii.—In committing any petty Offence of a felonious
or frandulent Nature, to the lojury or with Intent to
injure® any Persor, Civil or Military ;—or, for any
other disgraceful Conduct, being of a cruel, indecent,
or unnatural kind.”

6.—STorrPAGES AND FORFEITURES,—“And every
such Offender may further be put uuder Stoppages, not
excceding Two-thirds of the Monthly (**) Pay and
Allowances, until the Amount be made good of any
Loss or Damage arising out of his Miscondact ;—
aud if any N. C. O. or Soldier shall be convicted of
~ny such disgraceful Conduct, and shall be sentenced
to the Forfeiture of all Claim to Pension, whilst
serving (*4) the Court may further recommend him to
be discharged with IcNoMINY from the Service ; and
in such latter case, the Sentence skull be Approved or
Confirmed by the Comr. in Chief, &c. \*3)”

7.—And every N. C. O. or Soldier convicted of
Desertion by a District or Garrison Court-Martial
shall thereupon (') forfeit all Adyantages as to
additional Pay, and to Pension on Discharge, in
addition to any Punishments which such Court may
award ;—and any such Court shall deprive a N. C. O.
or Soldier, if Convicted of the Charge of habitual
Drunkenness, of his Liquor when issued in kind, (*7)
of his Allowance in lieu of Beer o1 Liquor, or of-any
additional Ray, for any period not exceeding two years,

('*) Should not be  daily” in India.

(1) « Whilst serving” in Art. 50~—only in Cases of Disgraceful
Conduct.

(') So in Practice---should be inserted in the Article. The Dis-
charge with Ignominy, Drumming out, should be an Article of War---
and not a G. O. H, G, (6th Augt. 1825.) See my Work (1834)
p- 212 (12) for the Order.

(') Not to name the Forfeiture i, the Sentence,

(') Soin Article 51,

Disgraceful
Couduct,

Article 38.
Desertioan,

Habitual
Druuskenness,
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or of one penny a day of his Pay, for any period not
less than six months and not exceeding two years ; sub-
ject to Restoration on subsequent, good Counduct;
Provided that such Court-Martial shall not have
Power to pass any Sentence of DeaTi or TRANS-
PORTATION. ('8)

8.—May Sentence to Corporal Punishment, not
exceeding 300 Lashes (**)— and (Clause 11, M. A.)
‘it shall be lawful, &c. in addition to any other
“ Punishment, to direct that the Qffender be marked,
“ &c. with the letter (D)’—should be—shall in all
cases, direct, &c. to be marked with the letter (D) (*°).

9.—WARRANT OFF1CERS.—Warrant Officers are,
under Article 100, triable by this Court. The Presi-
dent not te be under the Degree of a Field Oflicer, and
not of less Rank than a Captain (*); and not more
than 2 Members under that of Captain. |

10.—The advantages of this District, &¢. Court-
Martial are :—

i.—That it admits of the Trial and Punishment of
Crimes, not now triable hy a Regtl. Court-Martial ;
without the intervention of a Genl. Ct. Martial.

ii.—As they may be composed of their own Officers
only—the Men (**) may be made to look up to their
Officers as their judges—in the trial and punishment
of Ciimes of a higher Degree than before.

('%) See Note 10—bottoin recommending Trauspoertation.

(") In Cases laid dowa iv G. O, H, G. 24th Augt. 1833,

(#) Circular, War Office, $th April, 1820—orders the Marking (D)
by District Courts-M artial—why unot by Geuneral Courts-Martial ? and
why notin Clause 11 use the word * shali”—instead of *‘it shall be
luweful.,” 1If it be desirable to mark Deserters, it should be ordercd—
for, now, in India it is seldom done. Simmons, p. 273, (1835)—
alludes to the ¢ Circulm”—possibly it may wnot be intended to apply
to India ; as I have said before, I never saw the Order till the other
day—nor did I ever hear of it before—See p. 13 Note 31,

(%) Asan Article 77.

() —b out of the 7 Ofticers should—(if the Court be composed of
Officers from other Corps—be taken from European Corps. The
discipline of European and Nutive Corps is so different—and young
Officers of Native Corps should not be put on us Members. Itis not
the length of Service in the Army either—but the serving with Euro-
pean Troops, that qualifies the Officer for such duties. 1 think if
ayoung Officer did duty with some European Corps for 6 months
before joining Native Corps—he would learn the mode of treating
Europeans—to the advantage of the Service. Cadets did, formerly, do
duty with our European Regt. I would s€.d 8 or 4 to each Corps.
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jii.—7 Officers instead of 13 (*}) can try Cases
and Sentence to Imprisonment, or Corporal Punish-
ment beyond the Powers of a Regtl. Court.
iv.—And, lastly—in the Company’s Army these
Offences are not defined-—and tho’ they may be tried
under * all Crimes not Capital, &c.”—(**)=—still we
. have not the Stoppages ; the Forfeitures—as to Pay
or Pension ; Northe Ignominious Discharge. In
fact, we wuant the Improvements introduced into H.
M.s Army since 1823 ; when our Code 4 Geo. 4. c.

L81, &c. was framed !

PrEvious CONVICTIONS.

1.—These are used in General, and District or
Garrison, Cts. Martial ; and should be introduced into
the Company’s Army : certainly as far as the European
Soldiers are concerned.

2.—The words of the Article are “ Every N. C. O.
or Soldier shall be liable to be tried and punished for
Desertion from any Corps into which he may have
inlisted, or from the Service, &ec.”— Every Deser-
tion previous or subscquent—(*), to that for which he
shall be under Trial, as well as every previous Con-
viction for any () Military Offence as well as Summary
Convictions by Comg. Officers, or decisions recorded in

(?*) The usual number may under Company’s Section M. A. XIX,
be “13 or 9 as the case may require,” i. e. under Sect. XXII. No
Sentence of Transportation awardable without 13 ;—unless out of the
Provinces.

(*') Section XXI. Art. 2.—Articles of War. .

(") “ Subsequent” applies to former Corps trying such Desertions.
See the Remarkg on Section VI. Art. IV. Index,

(%) Capt. Simmons, p. 228(1835) Note 4, states—‘‘ The Author had,
in common with every Officer with whom he ever couversed on the
subject, considered that previous Convictions, as used in the 2ist
Clause of the M. A. and 84th Article of War, could imply only Con-
victions by Cts.-Martial, but he is now assured, upon the highest
official legal Authority, that the term Conviction was introduced into
the M. A. as comprehending all recorded Offences, whether submitted
to trial dy Cts. Martial or not; and that on proof of notice to the
Prisoner, (as laid down in Clause 21 and Art. 84), all Summary Con-
victions by Comg. Officers,” or decision against a Soldier recorded in
the Defaulters’ Book, (not limited to Acts of Drunkenness, as in Art.
61, and as intimated in the two first lines of page 696 of the Genl.

H

Art, 84.

Proposed,
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the Defaulters’ Book may (*) be given in Evidence
against him ; and such previous Convictions, &c. so
given in shall be received by the Court, (*) and, in like
manaer, in the Case of any N. C. O. or Soldier tried
for any (°) Military Offence whatever, any previous
Convictions may, as above directed, be given in
Evidence against him ;—provided that no such Evi-
dence shall in any case be received until after the
Prisoner shall have been found guilty of such Qﬂ'ence,
and then only for the Purpose of affixing Punishment;
—and provided also, that after he shall so have been,
found guilty, and before such Evidence shall be re-
ceived, it shall be proved to the satisfaction of the
Court that he had previous to his Trial received
notice of the intention to produce such Evidence on

Regls. of the Army,) may be admitted and dealt with as previous
Convictions.”

I have added the word ¢ Military,” because, it does not seem to
be the intention to include Counvictions in Civil Courts. But, 1
think such should be included. Suppose a Soldier tried for Theft
in the Supreme Court—and imprisoned for 12 Months. He rejoius
his Regt. at Cawnpore—and comnmits the same Crime—if you cannot
give in his former Counvictivn, you do not act as if he was retried by
the Supreme Court—and, besides, I think all his misdeeds should be
considered on passing Sentence!

(*) 1t is the opinion of some that the word ¢ inay” is proper, as it
gives the Comg. Officer the Power to withhold previous Convictions.
I submit that itis hard to give them in, in one Case, aud not in
other Cases. Suppose an amended Character had six previous Convic-
tions aguinst him—and another indifferent one had one previous Con-
viction—would the keeping back the 6 be “just, aud, in the other
Case, giving in the other? In the Case of the man with 6 Convic-
tions, his amended Character will avail something with the Court ;
or it will with the Genl. Officer approving. Irom Capt. Simmons's
remarks (See Note2) they would seem to be meant to be given in, in all
Cases. I doubt, if, under Art. 82 former Desertions could be kept
back. In the Case of Deserters (Seep. 13) (°) the M. A. makes it
lau;ul to mark with letter (D)—but a ¢ Circular” orders it.

(*) To prevent the recurrence of such Cases as animadverted on in
G. 0, C. C. 25th July, 1836—and a Legislative Enattment will be
as well.

(%) Itis declared (G. O. P. C. C. (King’s 21st April) 14th May,
1835) ¢ and on trials for the latter (Non-Mily. Offences) previous
Couavictions ought not to be taken into Consideration.” For the
reasons assigned in Note 3, I think they should be considgred—for
my opinion is, that all a Maun’s offences should be brought up against
him. In Case of a man tried for Murder, or any very grave offence
liable to Sentences of Death &r Transportation, I should say not:—
but in other Cases. I throw out this for future consideration.



ARTS. OF WAR—IMPROVEMENTS, &c. 59

the same () ;—and provided further, that the Court
shall in no case award to him any greater or other
Punishment or Punishments, than may by the M. A.
and Articles of War be awarded for the Offence of
which he shall so have been found guilty.”

3.—The object of the use of Previous Convictions
is to mete out Punishment (7)—But “ in the case of a
Soldier tried for habitual druukenness, and acquitted

(5) The Prisoneris warned by the Adjt.—and bhefore the Meeting
of Genl. Cts.-MI. the J. A. records the previous Convictions at the
foot, or on the back, of the Copy of Charges, as ordered (G. O. C. C.
20th July, 1833.) The Charge hefore the Court should not have
them so recorded. The J. A. has them on a separate sheet of paper.
Some of the Officers of the Prisoners Regt. may kuow that there are
previous Convictions. At a District Court-Martial the President
is ordered to ascertain that the Prisoner has received due notice of
the intention ¢ before the Court is sworn” (Circular, Nv. G538, War
Office, 24th March, 1830.) 1f there be any object in concealment,
this latter Course is incorrect—the President has no right to know
the Fact—it should be done by simply asking the Adjt. (as 1 always
do—) before they are received at Genl. Cts-Ml. Adjt, —— sworn.
Qn. *“ Has the Prisoner received due notice that the previous
Convictions against him will be given in Evidence? 4. yes.”
Tf the Adjt. had neglected doing so (never known to be the
Cage) they must be nof received, As to District Courts-Martial
the Adjt. should still give Notice. After the Prisoner has been
found guilty, the Adjt. should be sent for—he produces the previous
Convictions. Adjt. (first asking if there are any) sworn—‘* 1—The
above Question as noticed—2—Qn by President. Be pleased to
produce the former Convictions ? A —Herethey are—{producing ori-
ginal Cts.-M1 ~—or certified Copies. Also as in Note 2—Defaulter’s
Book and Summary Notices of Convictions)”

The J. A. (or President) reads the former Crimes—Convictions—
Sentence—Sentence inflicted — Sentence remitted—and records such
facts concisely (Lr, No. 50, J. Adv. Genl’s office, 8rd March, 1834.)

The Adjt. it is seen, must know that the Prisoner has been con-
victed—where is the harm. He has read the Ct. of Inquiry and
would have been surprised at an Acquittal—a trial is not ordered
unless there bes sufficient proof adducible—Suppose the previous
Conviciions were always sent to the Court~—and where there were not
uny, a sealed Letter, the envelope recording *‘ Previous Convictions,”
the Court as now, would be kept in the dark—but the Adjt. must be
called in (or some one) to authenticate the Document, Handwriting,
&c¢. So that unless their bare transmission, signed by the Cowg.
Officer and certified, was admitted—Some one must know, and, as hus
been remarked, the Officers of the Corps sce lim perhaps go into
the Court—This is so often—But, as in the Navy even the Senteuce is
read at once to the Prigsoner—we need not be over-fastidious on the
above point. .

(") See Index~~Miscellaneous matter.

Proposed.
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or released in consequence of the disapproval of the
Sentence, he cannot subsequently, if charged with habi-
tual drunkenness, have the Acts #f Drunkenness
brought against him which were given in Evidence on
the first trial.” (8)

(®) Simmons, p. 302, and Note 2—¢ A Prisoner, tried for habitual
Drunkenoess, having been released in consequence of the Disapproval
of the Proceedings, the J. A. G. (Rt Hon. R. Grant,) was ofticially
asked, whether the instances of Drunkeuness which hag been
brought against him on this occasion, might hereafter be again ad-
duced against him in support of the charge of habitual Drunkenness,
replied : “ I am of opivion that, asthe Prisoner might have been
foand guilty of the offence charged against him, and as indeed hé
pleaded guilty to it, none of the acts forming a part of the offence can
hereafter be adduced against him in support of a similar charge.” —
I will illustrate this by the latest approved Case. G. O. C. C. (K.
T. 13th) 16th May, 1836 :—

Private Anthony Cuffrey, No. 518, No.8. Co. or &c. Co., H. M’s
13th Light Infy.

3rd Charge. ¢ With having been drunk on the 19th April 1836,
this being the 5th time of his having been drunk since the 1stof
January 1836, being within a period of 1 months, and thus constitut-
ing un act of habitual drunkenness; the previous instances of
drunkenness being as follows:

Dronk ———————___ 19th Feb. 1836,

Druuk on duty ——— 21st Do.

Drunk for Evening Parade—I1st April 1836.

Drunk — —— e 1th Do.

The 51st Article allows of Forfeiture if 4 times drunk within 12
months—or twice drunk when on or for Duty or Parade, or on the
Line of March.

I bave to remark as follows :

i. The original Charge is for Drunkenness on the 19th April,
1836. The 4 previous Instances are taken from the Dofaulters’ Book.

ii. It would seem that in the Case quoted by Capt. Simmons,
the Comg. Officer did not approve of the Sentence—let us suppose
that the Case of Private Caffrey had been disupproved,—the Charge
of being drunk or the 19th April, 1836. It follows that there should
be in such case a Remark made against the 5 Instances, ¢ not allowed
o be again brought forwurd;” and that, under Article 51 the Sol-
dier must be 4 or 2 times drunk, before he can be again charged
with ¢ habilual drunkenness.”

iti. The vext Remark is that, though the Prisoner plended guilty,
Le was not found guilty—hence, as I have always thought, a plea of
guilty, though it may, legally, insure, in Law, a Conviction—may still,
*“ legally, produce on Acquitiul. The Genl. Regns. and Orders of the
‘¢ Army, p. 202, direct that, in every Case, in which « Prisoner pleads
‘ guilty, it is the Duty of the Court-Martial, notwithstanding, to
“ receive, and to report in their Proceedings, such Evidence as may
“afford a full knowledge of the circumstances, it being essential
“ that the Factsand Particulars should be known to those whose duty
it is to report on the Case, r who have discretion in carrying the
¢ Sentence into effect.”
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REGIMENTAL COURT-MARTIAL.

1.—The Punjshment, as to Quantum is not laid
down (*), the words are < Corporal (*) or other
Punishments ; which said langnage is rather vague.

2.—"The 79th Article awards Lmprisonment, for any
Period ““not exceeding 30 Days” (3) or to Solitary
Confinement *“ not exceeding 20 Days,” or to Corpo-
ral Punishment * not exceeding 200 Lashes, (#) or to
othe® Punishments according to the usage of the
Service, and the character and degree of the Offence;
-—and whenever any such Court-Martial shall Sentence
any N. C. O. (to be first reduced) or Soldier to
Imprisonment as aforesaid, it may (if it shall think fit)
direct that he be kept in Solitary Confinement for a
certain Portion or Portions of the Period of such
Imprisonment ; provided that when such Court shall
direct the Imprisonment to be part Solitary and part
otherwise, the whole Period of such Imprisonment,
iucluding the Solitary part thereof, shall not exceed
20 Days :—and such Court may, in addition to any
Panishment which it may be competent to award,
Sentence any N, C. O. or Soldier, to be put under
Steppages not exceeding Two-third (°) of his
Mounthly (°) Pay and Allowances, until any Loss of or
Damage to his Horse, Arms, Clothes, Accoutrements,
or Regtl. Necessaries, or any such placed under his
charge, (7) or other Loss or Damage occasioned by his
negligence or misconduct, be made good.”

3.—<* Shall consist of not less than 5 (except, &c.)
where 3 may be sufticient (8). ** And shall give judg-

(" G. 0.C. C. 1st Feb. 1821, requires approval by Genl. Ufficers
if more than 300 Lashes are to be inflicted.

_(3) G. 0. H. G. 24th Augt. 1833—details the Cases in which
awardable—and though not specially applied to the Compuny’s Army;
is acted upon.

(*) In the Company’s the old 6 weeks of the King’s, or 42 days
retained. Sec Index—Miscellaneous Matter,

(*) See Note 1.

(*) Half in the Company’s.

(%) Not * duily” in Indin! Section XI. Art, IIL. says ¢« Weekly.”
I find that one King’s Regt. pays every 5 days.

(") See, Stoppages, under G. 0. G. G. in C. 7th May, 1819, Index.

(*) The President may be a Lt, "having served 8 years—Art, XVI.
Has no casting Vote..

’

Section XIV.
Art, X.

Stoppages.

Art, 11,
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ment as to the Finding and Sentence, by the Majority
of Votes (%), which Sentence is to be Approved, Can-
firmed, or ('°) &c. by the Comg. Officer (‘not being the
President or « Member of the Court-Martial.) No
challenge of Members, &c. allowed.

Orricers CoMe. IN ANY PLACE WHERE THE
FORCE SHALL cONSIST OF DETACHMENTS EROM
DIFFERENT REGTS. oOR INDEPENDENT CoOMPA-
NIES; OR OF TWO OR MORE REcTS.

1.—Oflicers Comg. Districts, Garrisons, Forts,
Castles, or Barracks under the above circumstances
may, where there shall not be a suflicient number of
Officers of the Corpsto which the Person to be tried
shall belong, or in which the Dispute or Criminal

(%) * Votes” in Article 79. ¢ Vaices” in the above Article (XI.)

(!%) The word ¢ Confirmed” is used by Articles X , X1, XII.,XIV,
of Section XIV—but, as to Genl. Ct. Martial Art. IX, the words are
¢ no Sentence of a Genl, Ct. MI. shall be put in Execution, tll after
a Report, &c. to the Genl. or Officer Comg. in Chief, or {0 some
other Person duly authorized to confirm the same, and until his Direc-
tions shall have been signified thereupon”—so in Art, 72—In Section
IV. 4 Geo.4. C. 81— until confirmed.”

The precise word need not be used. The word to “ Confirm”
means to ¢ establish, settle, to complete, to fix. To approre—to
allow of. Approved, examined” —Joknson. The use of any word which
expregses Approval or Confirmation—or by which the Comr. in Chief
allows of the Execution of a Sentence—the same having been sub-
mitted to the Test of his ordeal, is sufficient.

A, appoints B, his Agent—having done soand given unlimited
authority, A must sanction, approve, or confirm the Acts of B, till he
(A) recalls the License—A may confirm, but, not, approve of the Acts
of B,—confirm, there, means a simple legal Act demandable of right by
B, but approval embraces & legul and moral Sanction—and even the
words ¢ I sanction”—or ¢ 1 direct, or I ovder the Sentence to take
effect,” or any other words, or terms, would be legally suflicient.

I am aware that the Advt. Genl, (Pearson) is of opinion that the
word ¢ epprove” 18 equally legal with that of * confirm.” ~

L have before said (See Index)—The best explanation is afforded
by the words of the ¢ Comr. in Chief’s Warrant to Genl. Qfficers
“ which Proceedings are to be sent formy ‘ Approval”—and the Qath
“taken by Members of all Courts— I will not divulge the Sentence,
&e. till duly approved.”’

Even the signature of the name of Persons in Authority is proof of
the Sanction of such Authority : thus in the Annual Articles of War—
the King—signs merely

WilLiam R,
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Matter in question shall have happened; and also
every Officer Comg. any number of Troops or Com-
panies detached, from different Corps, and formed into
a separate Regt. or Battn,, may assemble Cts.-Martial
composed of the Officers under their respective Com-
mands ; and snch Courts shall have the like powers,
and proceed in the like manner as Regimental Courts-
Martial, and their Sentence shall not be executed
until it shall be confirmed, &ec. by such Govr. or Comg.
Oflier —not being the President or a Member of the
Court-Martial,

2.—The Articles X., XI. apply to this Article—This
Article is applicable also, to Cases where the Govr. or
Commander shall “ judge it to be most conducive to
the Good of the Service,” to form Courts-Martial
composed of Officers taken from different Corps—and
may apply, (properly) to Cases where there shall be a
“Dispute or Criminal Matter,” between two Men of
different Corps ; though there may be two or more com-
plete Regts.—in this latter case it should be termed a
“ Brigade Court-Martial”—in the other a *“ Detach-
ment Court-Martial.”

8.—There is no Challenge of Piresident or Members
allowed.

REGIMENTAL DETACEMENT COURT-MARTIAL.

1.—Though not provided for, specifically, there is
no doubt that any Olficer Comg. two or more Troops
or Companies detached from his Regt., may hold a
Court-Martial, if he has Oflicers enough to form one.
A Lieut. of not less than eight years as a Commis-
sioned Officer (') as President, and two other Officers.
Indeed if*he were obliged to he bimself President
(in which case he could not approve or confirm the
Senteuce)—where he can bimself approve and confirm
the Sentence, he should do so, and should afierwards
send the Proceedings to Regtl. Head-Quarters.

2.—Capt. Simmons, p. 78, states that a Ct.-Martial
may be convened by any “ Oflicer Comg. a Detach-

)

(") Art. XVE

Brig. Ct. ML

Dett. Ct,-MI.

X

Y

Regtl. Dett.
Ct,-Ml,
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ment of a Regt., of whatever Rank, baving under his
orders a Captain () to appoint as President, and a
competent number of Officers to form a Court.” 1
mention tliis to show the * Custom of War” in H. M.’s
Service.

3.—There seems no written Authority for holding
such Courts, and Articles X. and X11. do not provide
for the Case—1 therefore propose an Article to the
following effect—that * when two or more Troops or
Companics shall be detached from the same Regiment,
the Senior Oflicer Comg. may bold Courts-Martial, to
be formed, and the Proceedings to be conducted, in
like manner as in the Case of a Regtl. Court-Martial—
and the said Senior Officer shall approve or confirm
the Sentence, or otherwise dispose of the same—and
direct Execution of such Seatence to be carried into
effect—making an immediate Report thereof to the
Officer Comg. the Regt.—and to send thereafter the
Proceedings to Regtl. Head-Quarters.”

4.—No Challenge of the President or any Member
of the Court allowed.

TriAL o MuTINY OR GROSS INSURORDINATION
OR OTTIER OFFENCESN, COMMITTED ON THE LINE
or Marcw,

1.—This Article, it will be seen from its perusal,
is eminently deserving of a place in ihe E. I. Com-
pany’s Code, it recites—* 1u Case of Muliny or Gross
Insubordination or other Offences committed on the
Line of March, the Offence may be tried by a Regtl,
Court-Martial, and Sentence confirmed and carried
into Execution on the spot, by the Officer in the imme-
diate Command of the Troops ;—provided that the
Sentence shall not exceed that which a Regtl. Court
is competent to award.”

2.—By Article 53—a Soldier “ drunk on the Line
of March may, on conviction, be sentenced to be
deprived of a Penny a day of his Pay for any period

(**) Aun Officer (Lieut.) of 8 yew's standing in the Company’s Arm
(Art: AVL) )or®y panys ST
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not exceeding 30 days, in addition to any other Punish-
ment which such Court shall award. )

8.—Article 85+—*‘ Any Sentences confirmed by the
Comg. Officer on the Line of March, shall be reported
fo the Geul. Ofticer, and noticed in the Monthly
Return of Courts-Martial sent in to the Adjt. Genl.”
By the above Arrangement the Superior Authorities
are made acquainted with the Crimes so committed
and pgnished.

4.—Under the G. 0. H. G, 24th August, 1833,
Corporal Punisbment is awardable in the Case of
* Mutiny or Gross Insubordination—and Violence, or
using or offering Violence to Superiors—Drunk on
Duty—Sale of, or Making away Arms, Ammunition,
Accoutrements or Necessaries—Stealing from Com-
rades ; or other disgraceful Conduct.”

5.—It is difficult to imagine what Puanishment other
than Corporal Punishment, could be inflicted in a
Case of ‘“ Mutiny, or Gross Insubordination” on a
Line of March—1t no doubt accords with the benevo-
lent, philanthropic, and Christiau tcelings of men, to
do away if possible, with the usc of the Lash. But
I will ask, in this place, what Plan the abolitionists
would adopt in Case a Soldier should be seized whilst
pulling off the roof of a House (or Chupper) for fire-
wood—or should refuse to obey any orders given upon
such or any occasion ? )

6.—An immediate example is required, seizing
and confining the man will not operate as an example.

The 101st Article of War directs Provost-Mar-
shals to be appointed to “ repress all [rregularities and
Crimes abroad (*) which may be committed by Troops
in the Iield and on the Line of March—their Powers
shall be regulated by the General Comg. according to
the cstablished Usages of War and Rules of the
Service ;—their Duties are to take charge of Prisoners
confined for Offences of a General Description ;—to
preserve good Order and Discipline ;—to prevent
Breuaches of both, by Soldiers and Followers of the
Army, and to punish on the Spot, or the same day,

(') Should be appligd to the E. I. Company’s Troops.
1

Reports of
Tufliction,

Corporal
PunisLment.

Reasons for.

Example.
Provost-Mar-
shals.

To repress
Crumes.
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those whom they may find in the immediate Act of
committing Breaches of good Order and Mily. Dis-
cipline—Provided that the Punishment be limited to
the necessity of the Case, and shall accord with the
Orders which the Provosts may from time to time
receive from our Comr. of the Forces in the Field (*),
and that whatever may be the Crime, the Provost Mar-
Sommary shal shall see the Offender commit the Act, for which
Summary Punishment may be ioflicted, or if the
Pusshunet Provost—%larshal or his Assistants should not see the
Cffender actually commit the Crime, but that sufficient
Proof can be established of the Offender’s Guilt, a
" Report shall be made to the Comr. of onr Army in the
Field, who is hereby empowered to deal with the Case
as he may deem most conducive to the Maintenance
] of good Order and Mily. Discipline.” (*)
gz‘l‘ﬂ‘“ inthe 7.—— The Duties of Provost Marshals being
) limited to the Punishment of Offenders whom they may
detect in the actual Commissions of any Crime, the
General Comg. our Forces in the Field will cause
them to exercise the Powers entrusted to them in such
Manver and under such Circumstances as he may
consider best calculated to prevent, and instantly to
repress, Crimes injurious to the Discipline of our Army
and the Pablic Service.”
Constabulary  §.—1f the System of an Army Constabulary Force
‘orce.
were to be formed, and placed under the orders of
a Provost-Serjeant to accompany each Regt., or
Detachment, something might be done, provided they
were empowered to inflict summary and a severe beating,
in cases of actual Plunderers (4)—and, whether caught
in the Act, or proved afterwards to have committed

() Tt is to be observed that small Detachn.ents have Provost-
Serjeants—but I do not know with what extent of authority they
are invested—The 101st Article relates to an Army in the Field.

() In other Words to order a Trial; but, Corporal Punishment is,
now, (G. O. G. G. of India in Council, 24th Feb. 1835, ) not award-
able in the Case of Native Soldiers. .

(*) ¢ He that spareth the Rod, spoileth the Child,” in time of War
cutting down, or shooting, must be had recourse to if no flogging.

A Mounted Datrol ( Military Police) would be best—and there
might be some at each Station, and paid as I before advised, out
of the Proceeds of the Cultivation of Cantonwent Lands.
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it—Stoppages as nnder Article 77 (5) should be made
to “ make good the Damage,” besides other Punish-
ment ! »

9.—As to Cases of Depredation on the Line of
March, they can only be repressed, by severe Punish-
ment on the spot; or, if not, as soon alter as possible ;
and this may be effected by a Constabulary Force ; (%)
but those who are in favor of the' total Abolition of
Corporal Punishment must be prepared to sanction the
expefse of such a Force as shall afford Security. All
Military Menknow that Guards and Sentries are placed
over Villages ; but if a Soldier shall commit a serious
Offence against the Property or Persons of the Iuha-
bitants, a trial and delay of Punishment will not do.

10.—We will suppose the Case of a Native Detach-
ment which may have the power to hold Detachment
Courts-Martial, sitting as General Courts- Martial, (7)
still the Sentence is to be approved or confirmed
by the Comr. in Chief. Here, even, the force of an
immediate example is lost.

11.—The Cases of Crimes of a serions nature against
Discipline, particularly on actual Service, cannot, with-
out the infliction of Corporal Punishmnent or the spot,

(%) * In Committing any petty Offence of a felonious or fraudulent
Nature, to the Injury of, or with Tutent to Injure, avy Person, Civil
or Mily.”

(%) All British Officers, &c. (or those of every Nation, I sincerely
hope) must desire that the occasions for the infliction of Corporal
Punishment should be as few as possible—=If it is revolting to the
human mind, to witness a scntence of Death in Cases where the
Soldier has committed a Crime against Mily. Law and against the
Laws of his Country! (by taking away the life of his Officer, or
N. C. O, while acting in the Execution of his Duty,) such must
equally be the feelings of Military as well as of persons in Civil
Life—Dbut, let the Abolitivnists réflect (forthey belong to both Classes,)
how often theg man-cxhibition of the ¢ renounced Corporal Pun-
ishments, * may be reasonably likely to render a resort to the ‘¢ ulti-
mum supplicium” necessary ! didnot the late severe laws in the Case of
Forgery give encouragement to the Commission of the Crime ; they
were repeated with lmpunity—since those who suffered from the Acts
were loath, from motives of Humanity, to subject the offender to the
Punishment of Death—and there was no intermediate Penalty l—
motives ot Hlumanity, and the necessity for Protection to Property,
rendered the Law less severe. For whether the Forgery involved a
Loss of 5£, or 5000£, there was no distinclion—the Punishment was
Jor Forgery! and Deuth!

(7) Clause 12, Annl. M, A., and Section XX, 4, Geo. 4. c. 8I.
Composed of 3 Offigers,

o

LineofMarch.
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be adequately taken notice of. And I would suggest,
that where such Crimes are committed on actual Service
or the Line of March, whether by.a Native Genl.
ovother, Court-Martial, a Sentence of ‘¢ Corporal
Punishment” should notbe inflicted on the spot, with-
outany Reference—I mean in the extreme Cases of
actaal Plunder, or Gross Insubordination, asis now
authorized under Article 101 in the Case of Regtl.
Courts-Martial (8) ; for even the extended Provision
under Clause 12 M. A. and Section XX. 4. Geo. 4. c.
81. as to Detachment Courts-Martial, is paralized by
the reference for Approval or Confirmation of the
Sentence (°.) :

12.—If a Sentence of “ Death” or ** Transporta-
tion” were awarded in Cases on actual Service, or
where an Example was requisite, I do conceive, that,
as in the Navy, the immediate Publication of the
Sentence to the Troops—(subject to the Approval or
Confirmation of the Comr. in Chief), would be useful.
—Hereis a Case where the Legislature declares that
the Sentence shall be sealed, and obliges the President
and Members, by an oath of secrecy, notto divulge it
(*°) whereas its being made known would be advanta-
geous to the Discipline of the Army~~and Chlristian-
like and charitable to the poor man Sentenced, perhaps,
to Death ; and who may nothave time to prepare himself

(®) For, I apprehended, Article 101 is pointed to-Cases in Regt;

but as the men of a Corps may be seized, on report, by the Division
Provost-Marshal, T counclude the Trial would not be Regtl.
\ (%) The Dett. Cta.-ML of 3 Officers should execute Sentences
equal to 300 Lashes, and Imprisonment as under Article 101—for,
now, the Regtl. Ct. ML can, on the Line of March, punish, on the
spot, while the Detachment Court is powerless—it can try—but the
Sentence cannot be ioflicted till the Comr. in Chief approves or
confirms ! ! !

(") The concealment of the Vote, &c. of the President and .Mem-
bers is of high Mily. Importance—If an Officer be tried, and he knew
what Members found him Guilty, or voted the highest Punishment ;
he would look at such Members as his Enemies—and hence this
Clause in the Oath—Bat, it could never signify were it known what
is the Sentence passed. Itissoin the Navy~—and in all Criminal
Courts—in the latter the Prisoner hears the Verdict of ¢ Guilty”’-—
and he, thence, knows the Sentence must be Death, Transportation,
&c. Inthe Navy, thongh the Sentence is pronounced in open Ceurt,
it must, I believe, if at Home, hetppruved, or confirmed by the Lords-
Commissioners of the Admiralty.
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to leave this World. The present Comr. in Chief has
shown consideration in such Cases (™).

13.—His Grage of Wellington stated in bis Evi-
dence before the Military Commission, that it was not
the disgrace of the infliction of Corporal Panishment ;
but the disgrace of the Crime of which the Offender
has been convicted.—Here let me ask, if it was direct-
ed like the Recording—a Sentence of Death, (%), that
it shall be lawful to record a Sentence of Corporal
Punifbment, buat instead thereof to award and inflict
Imprisonment, would not the Maw’s family—
would not the Men in his Company, look at the Dis-
grace of the Crime committed, say, Robhery, Theft,
(*3) Forgery, ur Perjury ; certainly they would,

14.—Let us look at Imprisonment, particularly
Solitary lmprisonment—Did not Sir R. Peel on the
question of its Substitution for many Crimes, in licu
of a Sentence of Death, declare, as Minister, in the
House of Commous, that its effects were most injurioas,
and that Inusanity had been produced by six weehs of

(1) In the Case of Private Reeves, H. M.’s 13th Light Infy, Sen-
teaced to be hanged—H. E. directed that # the Sentence of Death
awarded against the Prisoner Tercnce Recves, is to be carried into
Execution, after day-light, on the third morning (Sunday excepted)
afterreceiptof thisorder, &c. at Kurnal.”  G.0.C. C.14th May, 1836.

('?) Under 9 Geo. 4, C. T1. 8. 27—an attribute of the Mercy of a
sanguinary Law ;bat not in Mily. Courts.

(1) It mustbe well known that, in the Navy running the Guuntlet,
a Panishment inflicted by Seameu, in the Case of Thefts, or other
disgraceful Crimes. was a much more severe oune, than that inflicted
by the Boatswain. Aud, formerly, in the Army there were I'roop and
Company Courts by which, in similar cases, 2 more severe Punishment
than that by the (‘at-o' Nine Tuils, was inflicted. As observed by
Genl. Toy, (Histy. of the War in the Pcninsula) Vol L p: 186.

1527) :—

( “ ’l')he notions of distributive Justice are so widely diffused by the
¢ English Coflstitution, that the Soldiers constitute of their own
“ motion, in the several Companies, a Species of Court-Martial,
“ composed of three Soldiers, a Corporal, and a Serjeant who presides,
¢ These confidential tribunals look particularly te infractions of dis-
“ cipline in their immediate relations with the interests of their
“ Comrades: they punish the delinquents with leathern thongs, and
 their early Justice frequently prevents one mave secere 11"

Such Courts were held by Sauction of the Comg Oflicer—in Cases
of Petty Thefts in the Barracks—Stealing from a Comrade, &c. If
proved guilly, he ran the gauntlet of the whole Company; and
many Officers have declared that i¢ was a more severe Punishment
than that by the Drummers of the Regt.

Imprisonmeut,
Selttary,
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this Punishment (*4).—1f such an Effect be produced,
pray is not the Punishment of Solitary Confinement as
cruel as that of Flogging ; and is jt not equally a
Corporal Punishment!—W hat does it signify, whether
you inflict a severe Punishment which may last half an
hour, or another which may be gradually undermining
the constitution for months—if the same result—

severe bodily Punishment, is undergone (*5)!!!

ABSENCE WITHOUT LEAVE; NOT TRIABLE AS, IF
BEYOND 21 DAYS: BUT AS DESERTION.

1.—Under this Article no Regtl. Court-Martial
can try, any Soldier for Absence without Leave, if the
Absence has exceeded the period of 21 days.

2.—« If the Soldier shall have been illegally -absent
from his Duty for the space of 2 months, a Regtl, Ct. of
Inquiry of 3 Officers (*) shall assemble ;—and, having
received Proofs of the Faet, declare such Absence and
the Period thereof ; and the Officer Comg. the Corps

() In America, they oblige those undergoing the Punishment, to
work, or take exercise Morning and Evening. It must be done,
in India, or the Constitution of the Prisoners must suffer. There
should he hard-labor of some kind; hard-lzbor, properly con-
ducted, is nearly the same as that uudergone under Transporta-
tion. Instead of transporting European Soldiers to N. 8. Wales—
they might be sentenced to [inprisonmnent, with hard-labor—the latter
to be undergone at Simla, or in other Mountainous Places—The
Expence of I'ransportation is great, At Simla, &c. they might be
employed in making Roads, or on any public Works.

(*2) As to the severity of Flogzing, it is not the amount inflicted—
1f2 Men are sentenced to 300 Lashes each—the Man who can only
receive 25, is as much punished as the other who may be able to
staud up and receive the whole 300.

In the Native Army it has been declared, that since the abolition
of Flogging in the Civil Jails (still used as Prison-Discipline ! ! 1
it would be improper to continue it in the Army,~but, Jet it be
recollected that it is the turpitude of the Crime and not the infliction
of the Lash / /! If a Native Soldier is tried for Robbery and sent
to work on the Roads, is the Regt. disgraced—No, certainly not—the
Convicted Felon is—und he is always discharged, in consequence.

If Corporal Punishment should be confined to Generai Cts,-Martial
it would be deprived of its useful eflect—the immediate infliction by
a Regtl. Court is an Example—if by a General Court-Martial, there
is a delay of from 20 to 30 or more days '! !

M(‘) l:ank not mentioned—should be the same as for a Regt, Ct.-
artial.
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shall record such Absence, and the Declaration of the
Court of Inquiry thereon, in the Regtl. Books ;—if
such Soldier shall have been apprehended or have
surrendered before such record shall have been
entered, or shall subsequently be apprehended or
surrendered, he shall be tried by a Court-Martial
empowered to try Desertion (*); if convicted the Sen-
tence of any such Courtshall be inserted in the Soldier’s
Discharge ; Provided that in Case he should have
subséquently served and performed good, faithful, or
gallant Services in our Army, he may, on the same
being duly certified by our Comr. in Chief, be eligible
to be restored to the Benefit of the whole or of any
Part of his Service ;—and should the Recommenda-
tion be approved [byus, our Orderfor the Restoration
will be signified thro’ the Secy. at War,”] the Order
Jor the Restoration will be signified thro' the Secy. to
Govt. Mily. Dept.

8.—Under Article 81—¢ a Soldier may be tried for
Desertion, without reference to the number of days
during which he bas been absent.” The Soldier con-
victed of Absence without Leave (or Desertion) under
Acticle 52, « shall forfeit his Pay for the Day or Days
on which he shall have been guilty of the Offence” (3).

4.—In the Company’s Army, Section V1. Art. VI,
there is no Forfeiture of Pay, &c. during the Day or
Days absent. With regard to N. C. Q. or Soldier,
Section X LIV. M. A. declares that ‘“ it shall and may
be lawful for the G. G. or Govr. in Council to withhold
the Pay of any Officer, N. C. or Soldier, for any
period during which such Officer, &c. shall be absent
without Leave.” Art.V.directs that «“ the Officers’ Pay
and Allowances, shall be withheld until a satisfactory
Explanation shall have been given.”
" 8.—T'he Directions contained in paras. 1 to 3 should
be applied to the Company’s Service.

(®) Article 38, Genl,, District or Garrison.

(%) And, as no Soldier without Pay reckons any Service, this must
be deducted from the Period of his Service—and, this is done by the
Court of Inquiry under Asticle 82, . v. anle.

Desertion any
Perind.

Proposed.
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DETACHMENT COURTS-MARTIAL FOR TRIAL OF
WARRANT OFFICERS.

The President, it is declared, shall not be under the
Degree of a Field Officer; hut Section XIX.., M. A.
allows of a Captain (wherea F. O. is not to be had)
in the Case of a General Court-Martial—Clause 6,
M. A. and Article 71 admits of a Captain. I, therefore,
think the words, ‘* or not under the Rank of Captain,”
should be inserted.

OATH FOR COURTS-MARTIAL, OTIIER THAN
GENL. CrS.-MARTIAL.

Not wanted, as the Oatli for Genl., and other, Courts-
Martial, is recommended to be the same, as in H. M.’s
Army.—See Index.

No CoMMISSIONED OFFICER MAY BE CASHIERED
BUT BY ORDER OF THE CourT OoF DIREC-
TORS; OR BY A GENL. CoURTS-MARTIALL.

This Article requires Amendment. The new Char-
ter (3 and 4 Wm. 4. C. 85. 8. 74) gives to His Majesty
the Power * to remove or dismiss any person holding
any Oflice, Employment, or Commission, Civil or
Military, under the said Company in India.”

Or?P1CERS CONVICTED OF BEHAVING IN A SCAN-
pAaLoUs, INFAMous MANNER, UNBECOMING
THE CHARACTER OF AN OFFICER AND A GEN-
TLEMAN—TO BE CASHIERED. (DISCHARGED
FROM THE SERVICE—COMPANY’S.)

1.—Under the (King's) Articles 31 and 87, the
Sentence ‘is, * shall be Cashiered,” The words in
Article XX VI.—* Provided that in every Charge
preferred against an Officer for such Scandalous or
Unbecoming Bebaviour, the Factor Facts whereon
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the same is grounded shall be clearly specified,” are
omitted in Article 31, there, it simply declares that,
*“ Any Officer yho shall behave in a scandalous infa-
mous manner, unbecoming the Character of an Officer
and a Gentleman ;—shall { 4rt, 37, ) be Cashiered.”
2.—The above specification was required by former
Annl. Arts. of War—It would not be sufficient to
simply charge an Officer with ‘¢ behaving in a
scandalous, infamous manner, &c. Capt. Simmons
statel (4) if a Charge should expressly refer to this
Article ; a finding which negatived the imputation of
Scandal and Infamy, and of condact unbecoming the
character of a Gentleman, must necessarily be follow-
ed by Acquittal, though the accused were guilty of
conduct unbecoming the character of an Officer.”—
There bas been much controversy on this point. Mr.
Samuel (°) states *“ Scandal and Infamy is the essence,
nay, indeed the whole of the Offence, and the Facts
charged are ouly the inducia or signs by which it is
known to the eye of the Court, and if those do not
appear, hut are negatived, the Offence contemplated
by the Article, is negatived, and the party accused would
seem entitled, ex debito justitie, to a full Acquittal.”
3.—I think the words of Arts. 31 and XX V1. should
run as follows : *“ Any Officer who shall behave in a
scundalous, or infamous manner, unbecoming the
Character of an Officer and a Gentleman ; shall
(Art. 87) be Cashiered—*¢ Provided that if the Officer
sochargedshall be acquitied of behaving in a Scandalous
or Infamous Manner, but his Conduct be proved to be
unbecoming the Character of an Officer or a Gentle-
man, or of both, such Officer shall be liable fo be
Cashiered” (5)—Hear is a Provision to meet the
.extreme, snd the more common or ordinary, Case;
the only object in ledving the extreme Case is to place
it out of the Power of a Court to pass a less Sentence
than * Cashiering.” Undera Charge of Murder, you
may acquit ; and tind Manslaughter.
. 4—If the Specification in relation to certain Facts
Is not clear or sufficiently explicit, there may be an
(4) p. 255.

S) 647, ses P. C. M. (1825) p. 5.09.
) As in the Cases of Articles 54 to G9.

Proposed.
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Acquittal on such undefined points, and still enough
be left to admit of “ Cashiering ;” for if 20 such
* Scandalous,” &c. Facts be charged, and only one be
proved, it is sufficient. The use of strong terms should
never be used exceptin Cases wherein the proofs are
most clear—for though there may be an Honorable
Acquittal (for a bare Aoquittal is only a legal Acquit-
tal, (7) an Officer should not, except, in extreme
Cases, have such Terms applied towards him. (8)

5.~Where a Court acquitted an Officer for want of
sufficient Evidence, the Comr. in Chief would not allow
the Officer’s character to remain under such a doubt-
ful Acquittal, but directed a Revision of the Proceed-
ings, and, by his own Remaks, declared the gross
improbability of the transaction imputed to him. (°)
On the other hand, it is usual to declare an honorable
Acqpittal, whenever circumstances warrant it: and
those who shall not substantiate Charges which so
deeply affect another’s character, have been declared,
by a Comr. in Chief, to be held responsible themselves,
in case of failing to prove them. (*°)

(") Case 12,p. 532, P. C. M. (1825.) .

(%) Tnthe Case of Ensn. J. P. L, (Cumberland Regt. of Militia—
J.A.G. 0., 23rd Decr. 1803.) H. M. remarked that it ‘¢ does not
appearto H. M. that the Deft.’s mishehaviour, though extremely
disorderly (by having, at the Mess of the Regt., thrown a Glass of
Wige in the face of Mr. T, B. the Surgeon of the Regt.) was of a
Scandalous infamous nature.”” See Case 19, p. 539, do,

And in Case 9, p. 528, do. The Marq. Hastings stated—¢ The
Court, in declaring the immoral Act proved not to come within
the description of Scandalous and Infamous Conduct, unbecoming the
Chavracter of an Officer and Gentleman,” divested itself of all Power,
to award Punisbment.”

(°y See Case 11, p. 630, do.

(%) €ase 13, p. 533, do. The Soldier who (Art. 121 and Sect. X.
Art. I1.) makes a vexatious, and groundless, Appeal fsom a Regtl. to
a Genl. Ct.-Martial, is punishable ; and so is the Officer, ¢ either
Party, &c. may appeal”—and ¢ the Person so appealing shall be
punished.” An_Officer should be tried for any unproved Mali-
cious Charges. Indeed Charges of Scandalous Conduct should not be
sent before a Genl. Ct.-Ml. unless there be positive and clear Evi-
dence to prove them. The Charge should be * unbecoming the
Character of an Officer, or a Gentleman”—or ¢ of an Officer and a
Gentleman,” as the Case may require.

Where Charges are proved to be malicious, vexatious, or ground-
less~either the Accuser should be tried; or strong Remarks be
made by the Comr. in Chief. Nor should it matter whether the Ac-
cuser be a Senior or Junior Officer.
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STRIKING OR ILL-TREATING A SOLDIER.

This Article should be in the Company’s Articles of Art. 83,
War—it recites—‘ Any Officer, or N. C. 0., who Proposed.
shall strike, or otherwise ill-treat any Soldier, shall, if
an Officer, on conviction, be liable to be ¢ Cashiered ;”
or suffer such other Punishment, according to the
Natare and Degree of the Offence, as by the Judg-
mente of a Gl. Ct.-Ml. may be awarded ;—and if a
N. C. O. shall, &c. be punished, &ec. by a General,

District, Garrison, Regtl., or other Court-Martial.”

ProvosT-MARSHALS, AND THEIR ASSISTANTS.

1.—T have, under Art. 80—(') given the substance Article 101,
of this Article, and will, in this place, notice some
omissions. The Article recites that ** for the prompt
and instant repression of all Irregularities and Crimes
which may be committed by Troops in the Field and
on the Line of March, Provost-Marshals shall be
appointed by the Comr. in Chief, or Genl. or other Rules for.
Officer (°) Comg. and their Powers shall be regulated

(') Offences on Line of March—See Index.

(%) These words are mecessary—for though Instructions can be
easily given from the Horse Guards to the Genl. Comg. an Expedi-
tion, and such a Provision is sufficient for such Cases ; it should be
recollected that,as Lt. Genl. Sir W. Gordon, Q. M. Geul., stated
before the Mily. Commission, 2-3rds of the British Army are stationed
in the Colonies ; and certainly about 1-4th is in the East Indies. India
is the part of the World for which detailed Directions are most
required. .

The Genl. Regrs. and Orders for the Army, p. 235, lay down certain
Rules ; but the Orders issned, in the Peninsula, by the Duke of Wel-

- lington, are more in detail—(See P. C. ML, and other Courts (1834)
P. 49 to 61—and 235.)

A Provost-Marshal has’ the Rank of Captain in the Army— Provost-Ser-
Assistant- Provost-Marshals that of Subaltern. Though during a jeavts for
Peace these Officers are mot required, still Provost-Serjeants are, Police,
and would be useful at Stations in Police Duties, and should
accompany each Regt., &c. of Europeans on their March ; for the pre-
sent Plan of nominating a Serjeant on the March of Troopato be
“ Provost-Serjeant,” is objectionable ; as I thiok the qualifications
for the situation should comprise =

i—A . certain koowledge of thé Hindoostanee Language—(to be Qualifications,
examined before appointed !) )

il,=—Good character and good temper.
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jii.~To be able to write a8 well as read the English Language.

jv.—To have been a certain time in the Country ; so as to have
gained sume kpbwledge of the Native Character, .

At present the Serjeant appointed way be the best man in the
Regt., and still deficient in qualificativns Nos, I. and 1V.

We will suppose the Case of a Regt. on the March—(thqu is a
Company of Native Infantry to March with it and take the Duties of
Sentries)and that a Sepoy Sentry be posted at a Village as a Safe
Guard till the Baggage and itesr Guard shall have passed the
Village—The Sentry calls out to the Provost-Serjeant who is passing
by (for he should see up the Rearward), and the inconvenience and
injury there may be to the Service, if he does not understund the
Sentry is obvious !l—Men may be plundering the Village, and get off
before the Provost-Serjeant can know any thing of the matter.

The Provost-Serjeant should he mounted to be useful—9 might
be appointed (principally from the Dragoons, aud H. A.), to be
stationed as follows :—

At Dum-Dum .. 1
Fort William ... 1
Dinapore «coa0. 1
Hazareebaugh .. 1
Ghazeepore ,..s 1

———

[ Total caveesees 9 Provost-Serjtd.

These ¢ Provost-Serjeants” should have from 16 to 32 ¢ Police
Troopers” under them ; 16 lor each Corps, thus :—

Brought over «. 5
Cawnpore ....o 1
Meerut . veveae 1
Agra.civeesese 1
Kurnal coevveee 1

——

At Dum-Dum 16
Fort William .. 16
Divapore...... 16
Hazareebaugh 16
Ghazeepore .... 16

e

Broughtover.. 80
Cawnpore .... 62
Meerut coeese 32
Agra ....... 16
Kumal esenss 16

—

80 Total »eeaeies.176 Police Troopers.

1 would try the Plan at these Principal Stations first.

1 am aware that there are Hurkarabs, attached to the Officers of
the Qr. Mr. Genl’s Dept., but thereare only 3 Officers availuble
for the duties in Cantonment, in the Hot Season and Rains ; whea
it is impossible for them to be out of Cantonments to survey.

The Expense would be nothing, and when we look at the Divi-
sion and Sub-Divisions of Police in London, aod when there
is & Superintendent of Police in Calcutta—it is not tog much to hope
for a small and effecient Mily. Police—available in Cantonments,
jn time of Peace—and eminently useful when the Troops march at
Reliefs, or on Service. Suppose each Provost-Serjt. had a Salary
of 50 Rs. and each Police Trooper 12 Rs. Monthly—the extra Ex-
pense would be from 900 to 1000 Rs. a Month,

Here would be the means of 4 mounted Patrols (asin Paris) in each
Cantonment—and at Cawnpore and Meerut 8§ men.

To say, that Native Troopers will answer, is out of the .question ;
they are taken by Rollster—we want selected and trained men. These
men should understand the * English language.”

The expense would be nolhilé( because I propose that the 9 Ser-
jeants’ places need not be filled up—~«xcept the Promotion in their
room~—the European Troops could spare 9 men !
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according to the Usages of War and Rules of the
Service (3) their Duties are to take charge of Pri-
soners confined f8r Offences of a General Description ;
and of Prisoners of War (%), &c. the rest as in the
Article.

2.—To apply this Principle to the Time of Peace Time of
is a great object. Tt can be effected without any Peace.
Expense to Govt. as an Establishment, and prove
a great Saving to the State (°) in the shape of the
Prevention of Crime.

» 3.—It must be clear to every one, that there is
great want of a Military Police in every Mily. Can-
tonment—of a Police regularly organized, and trained
to their Duties who should become acquainted with
the localities of Stations, with Soldiers and Individuals
belonging to Regts. and to Bazars—and with those
residing in the circumjacent Villages—and thus should

The 176 Police Troopers to be taken from the 60 Troops of Native
Cavalry ; Body Guard ; Local Horse, &c ; to keep less 176 Troopers,
and devote them, more usefully, to this new Duty. The difference of
Pay js the Exira-expense. I mention the above to show that (tho’
Economy is the Order of the Day,) there is no dread, on the Score
of Expense ;—as to the utility of the measure, 1 think there can be
little doubt.

The ¢ Thuggee Force” employs several European Officers. Offi-
cers, in time of War, must be employed in a Mily. Police in the
Field. An Asst. Provost-Marshal is attached to each Division on
Service.

It is impossible to do more than give a rough Sketch of my “ Mily,
Police Plan” in this little work—but, I canuot refrain from making
the Remark, that to place the Gencral Police of a Station under the
Asst. Adjt. Genl. and that of the Sudder Bazar under the Commis-
sariat Officer in charge thereof ; is not best calculated to effect the
object of any kind of Police. This is not my share of the work” —
is said by one—** nor is it mine,” is retorted by the other. .

We may recollect Sir Robt. (then Mr.) Peel when the ¢ Home
Secretary” found the Lord Mayor of London adverse to the System
of ¢ General Police Regulations,” because the Custom of the City
of London is peculiar !

(%) These should be detailed under the Head of ¢ Provost. Marshal
and Military Police.”” .

S) Usual.

) It was proved to Lord W. Bentinck that the Cultivation of the
Cantonment-Lands at Kurnal would yield 1800 Rs. a year—now my
¢ Provost-Serjeant,” if he had 50 Ks.a month (and keep of Horse
furnished by Govt.) say his extra Pay was 32, and the extra Pay of
16—¢ Police-Troopers” 3} Rs.—apd the total would be 56—
Then 32 4 66=88 X 12 = 1056 Rs. yearly—while the 1500 Rs.
give 150 Rs. Monthly. As I had some share— == in drawing up the
lll)eplly‘ l!o the Circular, I may be supposed to know something of the

etails.
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possess a Surveillance to the extent of, say 2 or 3
miles () all round the Cantonment, &c.

4.—These Provost-Serjts, and Pdiice Troopers, or
a part of them, (Patrols) to move with the Troops on

Let us take the following Stations :~
Class, Clags,

Barrackpoor «seseee0 No. Bandah...cseivneasee Noo 8
Dum-Dum .ieeeveececses 1 20 Meerutooconeasoiesaninas
Cuttack ceeanmnsncecsenss Delhi coveneernaninacaans
Midnapoor ceeeieesescsnes Allygurh sieennrocicaenae

5 Berhampoor ..oeeeevenens AGra sveenrnvaaivinsnaas
Dacch ceersasenressassoce Muttra sieosecrcccnscnnes
Jumalpoor vevsaeiscreieese 3 25 Bareilly coascenncacennss
Chittagong vovueereaencnns Moradabad ....evivviiane
Dinapoor ..... . Shahjehanpoor sevevaraes.

10 Bhagulpoor ....
Hazareebaugh ..
Benares cucessicesassiioes
Mirzapoor «.eeversecsosnss
Gorukpoor seeveeneincanas
15 Ghazeepoor sevesssecsescs Jubbalpoor ..esvevacnes
Cawnpoor seesereorenrenss Nusserrabad cveeccroanise
Futtehgurh seoevieaseeeee 2 35 Neemuch.oovuiaiaiiinane
Mynporie soeseeioeavaesss 3 36 MhOW cvvrveseve e onas

Thus we have of the 18t Clasg.ceveiceseseceesoss 15 Stations,
do...--.-........ﬁd dO esencenssscacencanss 10
do.....---......--ad do....n-.....u--..... 11

80 Hansi ,...
Loodianah ....cocvv0neee
Saugor «...uieeivencroen

ot DS GO G0 el DO 05 pm RO €O RO DD DO RO e pm
ek gt G0 Pt D DD e OO 02 GO ik pue ot QD o b

Total 36 Stations.

T will suppose the 1st Class Stations equal to 1500 Rs. a year. The
od Class to 800 Rs. and the 3d Class egnal to 400 Rs. Annl.
Ground Reot :—

15 Stations — 1500 Rg. — 22,500

10 do. — 800 ,, — 8,000

11 do. — 400 ,, — 4,400
Total Annl. Ground Rent.. 34,900 Rs.

Rs. ¥rly.

g Provost-Serjts, differ. Pay,......32 X 9 =288 X 12 = 3,466 .

176 Police Trooperado.....v.eeeee 4 X176 =704 X 12 = 8,448

About 1-3rd of the Annl. Ground Rent ....e0veeevecene.s 11,004

I know that Govt. have made the Collectors resume these Canton-
ment Lands, or part thereof—and, certainly, equal to the value of
11,904 Rs. yearly ! If go, it would be only a re-Trapnsfer from the
Civil to the Military. .

Nor, do I believe that, under Medico Mily. Regns. there would be
apy objection to their cultivation, on the score of Health | At least
there cannot be as to the portion resumed.

(%) At Bombhy, at all Mily. Stations, they have Trials of all
Crimes and Offences committed by all Persons, within 2 miles of the
Cantonment, &c. At Madras they try all Native Soldiers and Nae
tives, if within a certain distance of I't. 8t. George ; as they do Eu-
ropean Seldiers, &¢, under Sect, 11, Geo, 4 c. 81,
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a March ; to keep a Register or Diary (as at Home) of E::;‘:t:r of
Crimes, and Persons committing them ; thus they would )
know the Charagters of the Men given to disorderly
habits ; and be of more use than Persons nominated

for the occasion, on the spur of the moment. These:

Men should be appointed on report of their good Con-

duct and Characters, and be removed when found
inefficient. They shouald be young and active Men.

Here would open a Field for the reward of good and
gallant Soldiers ; and form an additional means of
Jbolding out inducements to behave well; said by the
Military Commission at IJome, to be so much required

in the Army.

CRIMES NOT PUNISHABLE WITH DEATH oOR
TRANSPORTATION ; WHICH SHOULD. BE APPLI-
ED To THE CoMPANY’S, AS IN H. M.s ArMY.

“ Who shall in Operations in the Field, spread false Art.25
Reports by Words or Letters ;—or create unnecessary
Alarm by spreading such Reports, either in the Vici-
nity or in the Rear of the Army ;”"—or,

“Who shall, in Action or previously to going into Art. 26.
Action, vse Words tending to create Alarm, or Des-
pondency ;” —or,

“ Who shall, either verbally, or in writing, disclose Art.27.
the Numbers, Position, Magazines, or Preparations of

' the Army for Sieges or Movements, and by such mis-
chievous Communications produce Effects injurious,
or calculated to be injurious (*) to the Army and to
the Service ;"=—or,

(*) These werds are required. Capt. Simmons, p. 250, states that
“ without proof of the injurious eflects produced by a disclosure, a
charge built on this Article must fall to the ground.” He thinks, as
probable, that the Article originated in the Duke of Wellington’s
Order 10th August, 1810, (Celorico) See the Order at p. 68, P. C. M,
and other Mily. Cts. (Hough) 1834.

It seems clear, that such communications may produce Effects in
two ways—1-to give information such as to occasion the Enemy to
change Position—to act coutrary to a former Design ; or to move his
whole instead of part of his force in a projected Attack ! 2—It may not
prod_uce any complete change of Dgsign on the part of the Enemy ;
but it may induce him to wait for reinforcements—or partly to act
differently from his original intention,
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“ Who shall leave the Ranks in order to secure

Prisoners or Horses, or on Pretence of taking Wound-
ed Officers or Men to the Rear; for on any other
Pretence, ) without Orders from his Superior Officer ;”
—or,
“ Who shall leave his Guard, Piquet or Post;—
or shall be taken Prisoner by any want of due Precau-
tion, or by Disobedience of Orders;—or fall into the
Enemy’s hands by passing through Qut-Posts;"—or,

“ Who shall irregularly retain, seize, or appropriate
to his own Corps or Detachment, Bread, Spirits, F'or-
age, or any Supplies proceeding to the Army, contrary
to the Orders issued in that respect.” )

SENTENCE.—* Shall, if an Officer, on Conviotion
before a Genl. Ct.-Martial, be Cashiered ; and if
a N. C. O. or Soldier, shall, on Conviction before a
Genl., District, or Garrison Ct.-Martial, be- liable
to such Punishments ; not extending to Death or
Transportation, (*) nor to Loss of Pay, or of Pay and
Pension (%) as shall accord with the Provisions of the
M. A. () and with the nsage of the Service.” (%)

Now in most Cases there may be no meaus of tracing how the above
movements may be produced by such Communications—nor even of
finding out by whom they were made—for unless the Editor of a
Newspaper gave up his Author (and I see not how he could be com.
pelled) there would be no clue.

A

I think the simple making such Communications should be punish-
able, as the breach of any order. It cannot be suspected thatany
British Officer would, crimipally, mahe such Communications
(which would be traitorous;) but from an improper desire to give
information ; which he ought not to give !

g) The Heading to Articles as T have ahove given to Articles 25
to 30—is the same as at page 6, Annl. Arts. of War. The use of the
words in the Sentence clearly explain that the Punishment may be
Imprisonment, but oot Death, or Transportation. '

(%) Articles 38 to 59 are liable to Forfeiture as to Pension, or Pay
—by Genl. or District Courts—Articled 54 to 69 only bya Genl.
Ct. ML Some of the Crimes in Articles 25 to 30—are deserving of
Forfeiture,

(*) The M. A. is silent on the subject,

(%) The * Usage of the Service,” or “ Custom of War”—is not
known, The Articles are new, ‘introduced about the year 1829,

Corporal Punishment would be the best Punishment in such Cases,
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CRIMES PUNISHABLE—OFFICERS WITH CASHIER-
iN¢—N. C. O. or SoLpIERS wItH Lo0SS oF
Pav, orR or AY AND PENSION, IN ADDITION
To oTHHER PUNISIIMENTS ; BY A GENL. OR OF
DistricrT, OR GARRISON CT.-MARTIAL—
SHOULD BE IN THE COoMPANY’S, AS IN H. M.’s
ARMY,

* Who shall by any false Statement, Certificate, or
Doculnent, or Omission of the true Statement, attempt
to obtain for any Officer or Soldier, or other Person

* whatsgever, any Pension, Retirement, Half Pay,
Gratuity, Sale of Commission, Exchange, Trausfer, or
Discharge ;”—or,

“ Auy Officer or Soldier who shall be privy to the
making of any false Entry, Alteration, or Erasure in
any Account, Description Book, Attestation, Record,
or Discharge, or other Document, wherehy the real
Services, Causes of Discharge, or Disability, Wounds,
Conduct of, or Sentences of Cts.-Martial upon any
Person whatsoever shall not be truly given, or who shall
willully omit to report or record any other Fact or
Facts rclating thereto, which it was his Duty to have
done in conformity with the Regns. of the Service;”—
or,

““ Who shall intentionally give in any false Return
(6) or Report or Statement whatsoever of Arms,
Ammunition, Clothing, Stores, or any Provisions
belonging 1o or for the use of H. M.’s (") or the E. I.
Company’s Govt.; or who shall, by any false Docu-
ment, be concerned in, or coanive at, any fraudulent
Embezzlement (8) of the Stores aloresaid, or who shall,

(°) Giving in,a false Return is provided for under Sect. V. Art. L.
Sce ante, but it should be cancelled, and this Article used iustead,
as providing for more points.

(?) To provide for the Cgse of a Company’s Officer making a false
Return regarding H. M.’s Clothing, &c. See Note 8.

(®) The Section V. Article 1. regards * false Returns,” here
((Art. 47) any ¢ false Document” is introduced. The false Return
under Scction V. Art. I. only goes to the maker of the false Return.
Article 47 includes all Persons who are concerned in, or connive at
such false Return. The first part of the Article regards those making
a false Return—by which there is a Deception. The second part
relates to those concerned in, or Bonniving at, by meaus of a false
Document, any fraudulent Embezzlement.

L

Art. 45,

Art. 46.

Art. 47.
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by producing any fulse Certificates, or Vouchers, or
Accounts, or in any other way misapply the I’ublic
Money, for purposes other than those:for which it was
intended ;”—or,

 Who shall, by any Concealment or wilful Mission,
attempt to evade the true spirit and meaning of our
Orders and Regns., relating te the foregoing Points.”

SENTENCE.—(®) * Shallif an Officer, on Conviction
before a Genl. Ct.-Martial, be Cashiered. 1fa N.C.
0., or Soldier, on Conviction before a General,
District, or Garrison Ct.-Ml., be liable in addition
to Corporal (*°) Punishment, or to Imprisonment,
or to any other Punishment which the Court may be
competent to award—to forfeiture of all Claim to
Pension on Discharge,—and of all additional Pay
whilst Serving,—and be liable to be discharged with
Ignominy from our Service,—and if tried before a

Ewmpezziemest.—Sect. XTI, Art. I, relates to Emhezzlement by
which an Officer is Dismissed, and under Section XLI. may be Trans-
ported, Imprisoned or Dismissed and rendered incapable of Serving
in any Oftice, Civil or Mily. Uunder Clause 8, Anul. M, A, the same
a3 under Sect. XLI. Under Art, 18, may be Transported, or Sen-
tenced to such other Punishment as shall accord with the Provisions
of the M. A, and with the usage of the Screice.

Capt. Ford, lata Pay Master 1. M.’s 16th Regt. of I'oot, was tried
for having embezzled the sum of Company’s Rs, 39,869, more or
lees, the Property of Gort. (i.c. meaning of the .E. I. Company)—
there is another Charge for Conduct unbecoming an Officer and a
Gentlemam us to 6,555 Is. more or less, which were deposited with
him by Oflicers, N. C. 0., Privates aud W omen of the Regt. and
others. Clause 8, Annl. M. A. relates to Embezzlement of Money,
&c. belonging to H. M/s Forces or for his use.

Art. 18,states to ¢ embezzle or misapply Monies with which he may
have'been eatrusted for any Military Purpose, Liable to be Transported
or to such other Punishment as shall accord with the M. A. Clause
8, states to “ Transportation, Fine, Imprisonment, Difmissal from H.
M.’s Service and Incapucity”—Clause b, should coutain these words,
after line 11—“ any Moancy, &c. belonging to H. M.’s Forces or for
his use, or belonging to the E. I. Complny, §c. when our Troops
may be serving m the East Indies or with the suid Company’s Forces.”
As the 2nd Charge against Capt. F. was Conduct ¢¢ unbecoming un
Officer and a Gentleman,” Cushicring under Art, 70, was legal, had
there been ‘no Embezzlement.

(°) Uader Art. 50.

(") Under Clause 9 and Art.&7 allowed in the Cage of sale of or
making away Arms, &c. or for disgraceful Conduct, of a felonious or
fraudulent Nature,
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General Ct.-MI. for any of the aforesaid Offences,
shall, on proof thereof, be (further) (") liable to
General Serviceq ()

DRUNKENNESS, AND HABITUAL DRUNKENNESS
—~0N Durty or orr Durty.

1.2-Drunkenness is divided into two Classes of
Crime—1, Drunk—2, Drunk on, or for Duty. Itis
not provided for in the Company’s Army except on
Doty ; (') though, triable under Sec. XXI. Art. II.
« all Disorders, &ec.”

2.—* Any Soldier, who shall have been Drunk
Four Times within Twelve Months, or Twice Drunk
when on or for Duty or Parade or on the Line of
March, () as proved by reference to the Defaulters’
Book, () or by any other satisfactory Evidence, (3)

(!"y The word * further should he omitted—as it does not
comport with the words — * and be liable to be dischurged with Igno-
miny, being discharged there could be no General Service /

(') Sec. IX. allows of General Service 1n the case of Deserters only,
and is still retained in the Company's Army—It 18 prohibited in H.
M’s Army (G. O. H. G, 25th Jany, 1826) though still retained in
Clause 7 aud Art. 50!

(M) Sect. xir. Art. ix. but without Forfeiture of Pay.

(*) Under Art. 53 a Regt. Ct.-Martial can try the Crime.

(*) Cupt. Stumons, p. 299, states ** In Cases of Druukenness, the
name of the N. C. O, who witnessed the Crime is entered, and the
Crime inserted in Red ink, in order that the List may readily be
referred to on trial for habitual Drunkenness, and a separate Index
to the Drunken List is made.”’ (Gen, Reg. p. 697)— ¢ Now (p. 300)
with respect to the admission of the Defuulters’ Book, in Cases of
Drunkeuness, it is usual for the Adjt. to produce the Book, agd an
Qath to identify it and the Prisoner on Trial, &c. This cannot for
a moment, be gonsidered as legal Evidence of the fact of Drunken-
ness ; it certainly is evidence of the Summary Convictions of that
Offence by the Comg. Officer ; but the Soldier is not charged with
previous Convictions, nor does the Article of War under considera-
tion, define ¢ habitual Drunkenness” to consist in so many previous
convictions of Drunkenness, but in having been drunk a certain num-
ber of times, and under certain circumstances. 'Fhe question is not,
how far it may be desirable, on Courts-Martal, to examine witnesses
not on oath, &c. ; but the question is, as the Statute requires that
Witnesses hefore Courts-Martial shall be examined on oath, can a
Court-Martial admit as proof of a fact, declaration not on ocath and
not made before any judicature whatever ? To establish habitual
Drunkenness and to apply the forfeiture of Pay; this Proof is

Art, 51,

Four times or
twice onDuty.
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shall, in all Cases, be deprived (on Conviction,) of h.is
Liquor when issued in kind, or of his Allowance in
lieu of Beer or Liquor, (4) or of ons Penny a day of
his Pay, for any period not less than six months, and
not exceeding two years, for habitual Drunkenness ;—
and in addition to any such Punishment the Court may
(if it shall think fit,) Sentence such Offender to any
other (*) Punishment which the Court may be com-
petent to award.” .

3.—¢ Any Soldier who, at any time within six months
after a Conviction for habitual Drunkenness, shall
be drunk twice, or shall be once drunk when for Daty
or Parade or on the Line of March, shall, on proof
thereof, be again convicted of habitual Drunkenness,
and shall, over and above any former Forfeiture or
Forfeitures of his Liquor when issued in kind, or of
bis Beer or Liquor Money, or of Pay, be further
deprived of one Penny a day of his Pay for any period
not less than six months, and not exceeding fwo years ;
—and in addition to such Punishment the Court may
Sentence such Offender to any other Punishment (%)
which the Court may be competent to award.”

4.—** But in no Case shall any Soldier by rcason of
being Drunk on or for Duty or Parade or on the Line
of March, or by reason of habitual Drunkenness, be at
any one time placed under Forfeitares (whether of Beer
or Liquor Money, or of Pay, or of both,) cxcecding

sufficicnl, because H, M. has been pleased to declare it so, and
with him rests the appropriation of Pay to his Army.

Remarks.—Article 51 declares “as proved by reference to the
Defauliers’ Bools or by any other satisfactory Evidence,” so that the
N. €. 0. who saw him drunk, could swear to the fact; if
a Cowt doubt, they may examine the above Secjeant or any
persons, who saw the Soldier drunk. 1T never heard any objection
made before. 1t is rather an unmilitary lae objection.  But if there
are many men drunk in a month (perhaps 200,) it would be trouble-
some to adopt any other mode than by entries in the Defaulters’ Book .

(*) At Half Batta Stations one Dram; and two at Full Batta
Stations.

(*) May to ** Corporal Punisbment” under G. 0. H. G. 24th
Aup. 1833, for Drunkenness on duty. No restriction iu the
Company’s | Earupean) Atmy.

(") See Note 52
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in the whole amount of Three Pence per Diem: (7)
such Soldier, nevertheless, being again convicted of
being Drunk on, gr for Duty, or Parade, or on“the Line
of March, or of habitual Drunkenness, may be Sen-

tenced to any other (8) Punishment which the Court
is competent to award.”

5~ Any Soldier who shall be drunk when on, or
for Duty, or Parade, or on the Line of March, may, on
Convyiction thereof by a Regtl. or other Court-Martial,
be Sentenced to be deprived of a Penny a day of his
Pay for any period not exceeding thirty days, in addi-
tion to any other (°) Punishment which such Court
shall award.” .

6.—1 thivk the wording of Article 51 should
be thus—*‘ But in no Case shall any Soldier, by reason
of being drunk on, or for Duty, or Parade, or on the
Line of March, or by reason of habitual Drunkenness,
be at any time placed under Forfeiture (whether of
Beer, or Liquor Money, or of Pay, or of both,) by
which his Pay shall be reduced below Ten Pence per

(") An old well informed and very intellizent Officer in H. M.'s
Service, who was for many years an Adjt. of a distinguished Regt.
now in India, wrote me as follows—¢ The issue of Spirits us a part of
the Soldiers’ Rations ceased about 2 years back (1832) in all our
Colonies, and the Scldier in lieu of it receives onc Penny a day.
My coustruction of the Article (51) is, that no Soldier is tohave
more than two Pence a day stopped from his pay in addition to his
allowance for Liquor, because a Soldier cannot live, aud find himself
in necessaries on less than ten Pence a day, which is what he would
receive after a third conviction for habitual Drunkenness in any of our
Colonies or in England, and would also be exactly the Sum he would
receive here, (India) after the loss of his compensation for Lignor
and tiwo Pence a day from his regular pay ; the difference lies in the
Soldier being allowed in the Upper Provinces ( Bengal ) above threc
pence a day in lieu of Liquor, while he receives in all our Cglonies
only one Penny a day in licu of the same—I have no doubt that what
I have statgd is the spirit, and wmeaning, of the Article. I think
itis probable the three Pence has been introduced from some Person
having caused them to be tried for a fourth offence and thereby
reduced the Soldier’s pay to nine Pence a day; which is less
than he can live upon, and find himself with necessaries ; and you
may observe that in the Arts, of War for 1833, there is a Clause
allowing men to be tried a fourth time, which is not in the Articles
for 1832, It would be well to refer the Matter to the Comr. in
Chief, in order that he might bring it to the notice of the Home Au-

thoritied, for alteration in the wording of the Article ; and to set the
matter at rest.”

(%) See-Note 5. .
(*) See Note 6.

Art. 53
LineofMarch.

Proposed.
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Diem : (1°) such Soldier, nevertheless, being again
convicted of being Drunk on, orfor Duty, or Parade, or
on the Line of March, or of habityal Drunkenness,
may be Senienced to Forfeilure on the expiration
of any Forfeiture under any former Sentence ; 1o be
reckoned and take effect from and after such Kxpira-
tion, &c. (') or to any other (**) Punishment which the
Court is competent to award.” | think the above Plan
will remove all doubt. 1f a Soldier cannot be subsist-
ed in India under Ten Pence a day—it secems proper
to use the proposed words—if he can be subsisted
for a less sum elsewhere—then, detail the exceptions.(*)

Norick AND REwaRrn or Goop AND Bab
CIIARACTERS..

The Article to the above effect should be applied to
the Company’s Army—~The words are as follows :—

“The Names of (N. C. 0.) or Soldiers of any
Regt. or Corps who have received (our) special Ap-
probation for Meritorivus Conduct, or who have

(1) Instead of the words * exceeding in the whole of the Amount
of three Pence per diem.”

(1) ¢ Ttis directed that Stoppages shall be made after the Sentence
of Imprisonment (if any) has éxpired—there is no means till then.
See G. 0. C, C. (King’s 13th) 16th May, 1836, The Stoppages
in lien of Liquor to comwmence on the expiration of his Imprisonment."”
(Caffrey’s Case). Imprisonment (See Index—DMiscellaneous,) for a
second Offence, takes place from the expiration of the former Sentence.

(1?) See Note 5.

(") 1 bave heard many King's Officers say—< in any thing they
do at Home regarding the F'roops, they never think of India!”

Of course while in Hospital Soldiersget Wine, &c. if recommended
by the Surgeon. But what is to be donc in the Cage of Soldiers
directed to march with their Regt, such Period of March being part
of a Sentence of Imprisonment—see Case of Patrick Nolen, John
Thos. Cockshaw, John Owen and Johin Casey, 3d Foot, ( Buffs) Sen-
tenced to Solitury Imprisonment, 10, 6 and 4 menths, the Comr. in Chief
directed—* The Prisoners (named) will march, as such, with their
Regt. ; and undergo the unexpired portion of their Inprisonment on
the arrival of the Corps at the Station to which it is destined.” (Tried
at Ghazeepoor und marched to Meerut I) G. 0. C, C (King's 2d)—
7th Nov. 1835, ‘

Can a Soldier march on Bread and Waler?

On Service, Men could not L% allowed to be kept in Solitary
Confinement—Corporal Punishment weuld be better,
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received a Donation of Money in addition to their
Pension on Discharge, shall be notified to the Parishes
to which they may belong, by the (our) Secretary (at
War) to Govt. Mily. Dept.—and on the other hand,
the Names of Soldiers who have been dismissed with
disgrace, or who have forfeited their Pension owing
to Misconduct, shall be equally notified to the Parishes
to which they belong ;—such Notification being aflix-
ed o the outside of the Door of the Charch or Chapel
on the Sunday next succeeding the Receipt of the
Notification.”

CRIMES WHICH THHOUGH TRIABLE BY A SUPERIOR,
MAY, IN CERTAIN CASES, BE TRIED BY INFU-
RIOR COURTS-MARTIAL.

1.—This Article (which should be in the Company’s art. s5.
Articles of War) recites—¢ No Comg. Oflicer shall,
by giving in against a Prisoner vague and indefinite
Charges, try before a Regtl. Gt.-MI. grave Offences,
which are directed to be tried by Genl., District, or
Garrison Courts-Martial ; bat whereas it may be
advisable that some of the foregoing Offences, which
in certain Cases may admit of less serious notice,
should be ftried by District, Garrison, or Reytl.
Cts.-ML ; in such cases the Officer Comg. the Battn.,
or Corps, or Detachment, who may deem it advis-
able so to proceed, shall lay a statement of the
Case, (') together with the Charge he intends fo bring,
before the Genl., or other Oflicer Comg. the Brigade,
District, or Garrison, with an application so to pro-
ceed.” .

2.—“ The Genl. or Saperior Officer will exercise pigeretion of
his Discretion in directing the Description of the Court Geul.Officers.
by which the Offender shall be tried, except for Offences
committed on the Line of March, when the Officer in
Command of the Troops (shall) is (*) authorized to try

(*) With the Court.of Inquiry (if held and as is usual) ; and Ex-
tracts from the Defaulters’ and Character Books.

(*) By Art. 80 for Mutiny or grosg Lnsuberdination or other O fences
—and for Drunkenness by Art, 53,
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any N. C. O. or Soldier by a Regtl. Ct.-MI,, confirm-
ing or approving and executing the Sentence ; and in
all Cases of Mutiny or gross Insubordination or other
Offences, carrying it into execution on the spot;—
Provided that the Sentence shall in no Case exceed
that which a Regtl. Court is competent to award ;—
but the Permission of the General Officer to try an
Offender by a District or Regtl. Court-Martial, and
any Sentences confirmed by ti{e Comy. Officer on the
Line of March, shall he reporled to the General or
Superior Officer, and be noticed in the Monthly
Return of Courts-Martial sent to the Adjt. Genl.” (%)

—t— p———

PENsSIoNs To SoLpIERS, DiISscHaARGE oF MEN
OF GooD aAND Bap CHARACTERS PROPOSED.

(*) “In order to secure to the deserving Soldier,
when discharged, a Provision proportioned to the
length and nature of his Service, it is hereby direct-
ed, that no Soldier shall be discharged for any other
cause except Unfitness, for which Provision is already
made, (%) unless his Services, Conduct, Character, and
the cause of the Discharge be ascertained hefore a
Regtl. Board, (°) to be held for the purpose of verify-

(*) See title General Ct.-M1. G. O. C. C. 26th Oct. 1835, and
Crimes—under Miscelluncous matter~Index.

(*) Modified * verbally” to answer for the ®: I, ¢ Company’s
Service.”

(*) See Regns. as to Annl. Invaliding.

(%) The G, O. H. G. 20th Juue, 1836, takes a comprehensive
view of the subject of Discharges. It states that % Lord Hill finds
it expedient to revise and extend the benefits of the Regns. under
which the Soldier of good Character is indulged with permission to
pul;icbuse bis Discharge, upon the recommendation of his Comg,
Officer. )

“His Lordship is convinced that the popularity of the Mily,
Service generally, and the success of the recrmiting Service, cannot
fail to be greatly increased by granting that indulgence to as liberal
an extent as may be consistent with the due Efficiency of the Army,

¢ Lord H. earneslly recommends to Comg. Officers of Regts. not
to refase their support to any application for discharge for the regu-
lated Compensation, in which the Applicant’s conduct shall be unex-
ceptionahle.

‘* The want of a moderate number of men to complete a Regt. ought
not, in itself, to disappoint a deser¥ing Soldier of Lis Discharge ; there
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ing and recording all these necessary particulars in the
Discharge, on which Document the Decision of
Govt. on the N. C. O. or Soldier’s Claim will be made.
The Board shall be composed of Three Officers ;—the
Major, or 2d in Commund, shall be the President ;—
‘Two Captains, or Lieuls. of not less than eight years
as Commissioned Officers, shall be Members ;—and
all -Military Persons who may be summoned by the

being n®difficulty in obtaining Recruits even at the present low rate
of Bounty. (An exception in the Case of Regts. emburking for active
Service.

® o« Alt?mugh the Regn. in question was framed to reward the good
and efficient Soldier only; yot experience haa proved that the Army
derives great ndvantage from the occasivnal discharge of, for the regu-
lated Compensation, of men of indifferent Character, and whose habits
may bave rendered them permanently iveflicient, as well as of men
who have been too lung iu a state of Desertion to be again fit for the
Raoks.

« All Cases of the above nature to be specially submitted by Comg.
Officers for Lord H.'s decision; and his Lordship expects that he
shall frequently have 1t in his Power to disencumber Regts. of wen of
this description without prejudice to Discipline, &c.

% By Comd., &c. (Signed)  J. MacoonaLp, 4. G.”

Remarks—In H. M.’s Army the Soldier can purchnse his Discharge
for 20£—1In the Company’s Army SO£ is the Sum. In the latter Sum
u large portion is in the form of the expense of the Voyage, &c. and
in the former Case the 20£ must be cxclusive of the Cost on the Voy-
age of a Recrmt in H., M.’s Service who comes te India—but then
the King’s Soldier if he returns to England, must pay the passage
home—work it out,—or hecome a Servant, &c.

In looking at the above Order it will be seen, that more facility
in obtainiog Discharges is considered to be a popular measure. 1
will place it in 2 points of view ;—1—A4s to the Soldier of good Cha-
racter, It would be very desirable if men who had served say 10
yeurs, in the Compaay’s Service, in India—could be allowed to take
their Discharge, upon the payment of 20£ : it would be a great Boon.
The Sappers and Miners must pay 100£. (Ct. Drs. Lr. to Fu, St.
George Govt. 9th March 1836.) If he goes home he is to provide his
means of returning, 1f be had employment in India—the bare 20€
should be the Sum to be paid. The good and prudent Soldier could
save 200 Rs. while 800 Rs. he would wuot be able to raise. He might
save even borrow the ove but not the other Sum. This plan would be
agreat encouragement to'geod behaviour, and induce as Lord H. states—
the < success of the Recruiting Service” as well as ** the Populurity
of the Mily. Service ! !”

There might be, at first, one man in every 100 of good mep yearly,
Suppose 20 men yearly, were to be discharged—the differeace be-
tween 80 and 20£ = 60 4- 20 = 1200€£ ! ! ! 1f these men staid in
India they could employ themstlves in some live of business. 1f
they chose to retura to England, &c. they must pay for, or work, their
Pasgsage. Let it be a Proviso that a man is not only to be recom-
mended by his Comg. Officer, but duly pussed by the Board. Let it

M
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President thereof are directed to attend to give Infor-
mation to the Board on the subject of their Inquiry ;
—such Board is not competent tg award any Pun-
ishment or Torfeiture of Service; their Duty being
restricted to the faithful and impartial Record of
the Soldier’s Services and Conduct at the close of his
Military Career ;—and they will be governed, in this
Duty by a Reference to the Rules, Orders, and Regns.
(7) for the pensioning of Soldiers ; which Regus. shall be
produced before the Board, whenever it is assembled ;

be borne in mind, that the Period does not entitle to Pension—~thai
the Soldier so discharged will not be a burden to the Invalid Estab-
lishment. My Note Book informs me (as per G. O.) that in the
years 1824 to 1833 (10 years) 1313 or 131 men, yearly average, from
the Arty. and Eur. Regt. (Bengal) were sent to Europe—and 1659
or 165 yearly were withdrwan from the above Corps!!! 296 out of
44470r1 in16!!! so it will be found that the Loss of 1200£ is
greatly reducible.

The new Charter (3 and 4 Wm.4.c. 85 5. 81 (0 87) has opened a
wide Field for the Cases of such persons, There is no doubt that
in the Mouatainous Tracts, Simla, §c. employment could be found
—such as farming—and Brewing Beer, &c. for the Soldiers on an
extensive Scale, to do away with the use of Spirits. There are,
the Islands of Singapoor, &c. and many other Places with means of
employment ; but 1 cannot in this place enter into detail. Such
Discharges would prove Prizes of no small value—and, if we wish
to improve the Soldier’s Condition there is one method.

In Cases of great gullantry a Service of 7 years should entitle to a
free Discharge.

2.—As to Men of bad Character~The new Regns. direct Comg.
Officers of Regts, to make a special Report on these Cases, to be
decided upon— by Lord Hill.,

I thiok it is plain that the Discharge of a knot of the very worst
men, even without any compensation for their Discharge, would be a
good Mily. measure ; and a State benefit !

These Characters concentrate in their persons, all the Crimes of
serious magnitude.

Suppose in the 10 King’s Regts. in Bengal, 20 Men of very bad
Chtaracters were discharged Yearly—the result would be, that there
wo'1ld be the saving of the expense of Transporting many men—17 men
from the King’s and Company’s Troops were tratisported of those
tried in 1834 !—and of imprisoning 20 or 30 other men—to be deduct-
ed from the Expense of replacing the Discharged men, and those who
from Crime to Crime, follow the same course of Imprisonments
and then transported ! !!

3.~It becomes a question, whether 1000€ say, yearly laid out in
ridding the Service of bad Characters, would not be a real and total
Saving of even the above Sum—by less crime. Let the Abolitionists
test this—they must ot look at the Expense. These men should net
l‘amail,x in the Country—let them go to the ¢ Pluce from whence they
came,”

(7) To be framed.
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—when the Board is assembled by order of the Comg.
Oflicer or other Superior Authority, the Members, and
afterwards the Pyresident, shall make the following

eclaration in the Presence of the Soldier whose Case
is under Inquiry.”

DecLARATION.— I, @A, B., do declare, upon my
Honor, that I will duly and impartially inquire into the
Matter or Matters to be brought before this Board,
according to the Rules, Orders, and Regns. of the
Servi®e ; and if any Doubt shall arise, according to
my conscience ; the best of my understanding, and
the Custom of the Service in the like Cases.”

PENSIONS To WoOUNDED OFFICERS.

(*) * For the purpose of securing a Provision for
Life to Officers of the Army of the E. I. Company who
have sustained serious and permanent Injury by
‘Wounds received in Action with an Enemy, according
to the Rules and Regns. for granting Pensions to
‘Wounded Officers,—itis hereby directed, that when the
state of the Officer’s Wound shall be such as require
him to be inspected by a Mily. Medical Board conven-
ed by Order of the Comr. in Chief through the Secy.
to Govt. Mily. Dept.—such Board shall be composed
of Five, and in no Case of less than Three Medical
Officers of the Rank of a Regtl. Surgeon, arnd not
under that of an Asst. Surgeon of 8 years standing,
—the President whereof shall be a Suptg. or Ofii-
ciating Suptg. Surgeon, or Senior Surgeon at the
Station: (*)—the Proceedings of the Board in the
Inspection of Wounded Officers, shall be conducted as
follews :~the Senior Medical Officer, as President,
shall requiré each Member to make, and afterwards
shall himself make, the following Declaration in Pre-
sence of the Officer whose Case is under lnquiry :—

DEecrarATION.— 1, A. B., do declare, upon my
Honor, that I will duly and impartially inquire
into and give my Opinion on the Case of the Officer

(") Modified verbally, to apply to the Company’s Service,

(*) See G. O, C. C, 22d. Nov. 1834,

Art, 88.

For Life.

Medl. Board.
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now before this Board—according to the true Spirit
and Meaniog of the Orders, and Regns., and the
Tostructions issued on this Head. ,And further, that
I will not, at any time, disclose my own (3) Vote or
Opinion, nor that of the President, nor of any Member
of the Board, onless requiged to do so by competent
Authority. ‘

ReporT.—~* These Boards shall report their Pro-
ceedings to the Medical Board, by whom a Report
shall be made to the Comr. in Chief and by the ‘Comr.
in Chief to the Secy. to Govt. Mily. Dept. for the
Decision of Govt.” (4) :

MEMBERS OF COURTS-MARTIAL To BEHAVE WITH
DECENCY—VOTES HOW TAKEN.

1.—Section XIV. Art. V. (Company’s) only pro-
vides for the two first and three last lines of Art, 94,

(*) This is more explanatory than the ¢ Oath” of Members of Gl.
Cts. MI|.—~See p. 96, Schedule M. A. (Ann. ?) The word * my own,”
1 have elsewhere recommended to be used—See Index.

(*) Art. 88—state for,* our Decision”—i. e. H. M.’s—The Court
of Directors to have a final Decision, of course ; but, tho’ I am aware
that it has been the practice in H. M.’s Service to examine Officers
Yearly, or Periodically as the Case may require (Officers being at
Home or Abroad)—still, there must be a distinction between Cases
of Officers who bave retired from the Service on such Pensions for
Wounds ; and those who remain in the Service ; and always except-
ing Cases of the loss of limbs, which are positive Losses— But in the
Case of Wounds it must be recollected, that a8 Wound which in H.
M’s Army may incapacitate am Officer from Service in Warm
Climate (India,) &c. & King’s Officer way exchange into a Regt. on
Home Service ; such will operate differently with regard to a Company’s
Officer. 1f a Company’s Officer were to be passed by a Board in
India in such a Case, the effect of such Wound might, at Home,
appear to be of a different Complexion. A Medical friend of mine
told me of an Anecdote regarding a King’s Officer sent Home sick
from Madras. The Chief Medical Authority there ceceived a letter
from the Chief Medical Staff at Home, desiring to, know why he
had sent Home ; the Reply given was—* If I had
not sent him Home, he would have gone to his long Home! and
would not have lived to see you—the Voyage did him benefit. I saw
his real and daogerous state of Health, Had he remained in India
he must have died !”

Tho' it be treading on dangerous ground, 1 cannot but remark,
that it is not sufficient to become well—but to remain g0 long cnough
to secure the Recovery of Health. And all Medical men of Expe-
rience kunow, that a sojourn at Simla, or other Mountainous Tracts
for the hot and rainy Seasons only will not do—a year, and some-
times two years are necessary to re-establish Health ! !!
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This latter Article provides that—‘¢ All the Members
of a Court-Martial are to bebave with Decency ;—
to take their Seats according to Rank on the right
and left of the® President (') and not to quit them
without Permission of the President ;—who will
clear the Courton any Discussion ; (*)—and in Case of
intemperate words used by any Member of the Court,
direct the same to be taken down in writing by the J. A.
(3), and reported by the President () to the Officer
ordeting the Court-Martial to assemble ;-—no reproach-
ful words are to be used to witnesses or prisoners ;—
and the President is hereby held responsible that every
Person attending such Court be treated with proper
respect ;—and in taking the Votes of the Court, the
President, or Judge Advocate at General Cts.- Martial
(5) shall begin (by) with that of the youngest Member,”
and when all the Members shall have voted ; the Pre-
sident shall give his Vote.

(') It is usual for the President to sitin the Centre of the Table
on one side, and the J. A. opposite to him on the other. The Presi-
dent sitting at the End of the Table is inconvenient, as the Members
at the other End cabuot hear what is said. The J. A. does, some-
times, sit on the President’s left ; but the former is the best position.
The words in *¢ Italics,” proposed.

() There is an object to prevent any Discussion being heard, not
with the view to secrecy as to the purport of such Discussion—but
that the opinion of any Member may not be known. On Lt. Genl.
Whitelock’s Trial, as to the admission of a question proposed to
be put, a discussion took place in open Court and (as reported by
Mr. Gurney) Lt. Genl. (the late) Sir J. Moore said he thought it
should not be put, The Court was cleared-—=when re-opened the
Genl. was told by the J. A. G. that * the Court were unanimously
of opinion that the question should be put.” The Genl. remarked
on the fact in his Defence, that when he left the Court one Member
thought otherwise—see printed Trial, p. 685. It is clear that Genl.
W. knew that one Member was in his favor, and by such a disclo-
sure, also, knew that the Votes of the other Members were against him.

(®) This should be done by the J. A. as the Recording Officer of
the Court, °

(*) This should be done hy the President ; as he is the proper
person,

(®) It is only about 5 or 6 years since this change took place ; or-
dering the President, instead of the J. A., to take the Votes of the
Court. The Article applies to all Courts-Martial, and as there is
only a J. A. at Genl. Cts.-MI. the direction seems to have been made
inudvertently. The old Articles never stated who was to take the
Votes. In the case of the trial of a King’s Officer or Soldier the
President takes the Votes; on the trial of a Company’s Officer or
Soldier, the J. A. takes them !—51 therefore proposed to insert the
words above recited,

Votes.
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2.—The words in Italics clearly point out the
persons who are to perform the Duties assigned—and
the Article so modified, shall be used in the Company’s
Code.

CrYING DowN CREDIT.

1.—There is nothing which so much nceds Legisla-
tion as the subject of Debts which Soldiers may
contract—as there is nothing which operates so in-
juriously on the Morale of the Army as a System of
unlimited Credit to Men, many of whom enlist to run
away from Creditors, and thus have a predisposition
for Extravagance—who have so little control over
themselves—who are so likely to be the Dupes of the
usurious Trader and Shopkeeper ; that some check by
Legislative Enactment is urgently called for.

2.—The Laws of England did levy a Tax, through
the medium of “ Sumptiuary Laws !’ on the rich.
The System of unlimited Credit levies a much severer
Tax on the poor Soldier! From the Soldier’s Pay
there are deductions for his Messing, Washing, &c.
and the ‘* Balance,” as it is termed, left is small (°),
and it is obvious that if he contracts Debts beyond a
Sum which can by such a ‘“ Balance” be liquidated,
he must be involved ! Now, while the 111th Article

(%) A man of 14 years’ Service and upwards receives as follows :

——

s,
Dr. Cr. ._w’:__)
R.JA|P. R.jA P,
Monthly Mess Money,.. | 2| 1] 0/{30 Days PR, ....c... I10| 8] 0
Cookingyeeeewscasseas | 0[12] 0j{Do. Liquor Allowance,| 1| 9] 0
Washing, eeer v oo | O] 8 O ©
Shaving, .... .10 4] 0 Total, v.vvanen. [12) 1] 0
PipeClay,... .{ofof 5 Deductions, .... | 3| 9| 5
Deductions, sveeseees | 8 9] 5 Balance, v.vevioo | 8} 7| 7
Do, Tn Hospital 30 Days Pay,....oicerienesecsiananses [10' 8] 0
Deduct, Do. Stoppages Do,y vvcevevesososecnsenniasess | 812 0 -
Ba]‘nﬂe, LR L R RN TI R 6'1—2. 0
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declares that ¢ if the Landlords or other Inbabitants
suffer the Soldiers to contract Debts, suck Debts will
not be discharged,” which such Debts are further
declared to be “®such Debts as shall have been con-
fracted by the Soldiers, under his (Comg. Officer’s)
Command beyond the Amount of their daily subsistence”
—Clause 3 of the M. A. declares that no Soldier shall
be arrested for any Debt under 30£ (7), so that though

s e —————SATSS——————————_Ua
( Out of Hospetal.)

® Under 7 years Service 30 Days Pay,.c.cceceenes | 8] 81 0
Liguor Money do. sesessiercesccccrisessenssee | 11 94 0
10 1 0

Deductions as above, severeressescoriasessnes 31 9] 5
Balanceyeeevescecossss | 6 71 7

Do. in Hospital 30 Days Pay,cceccecicenscacees | 8f 8] 0
Deduct do. Stoppages do. ..cveevcensecsscanscss 3{12| 0

Balance,iseavsrencanes 4112{ 0

Further Deductions,—1.—A Man in Solitary Confinement forfeits
the whole of his Pay, Spirit-Allowance, Clothing, or Compensation,
and Service.

2.—A Man in the Guerd Room previous to Trial (if convicted) and
before placed in the Cells, or to receiving Corporal Punishment, for-
feils the whole of his Pay, and Spirit-Allowance, on those Days ;
except 4 Anas allowed for Subsistence, including his Rations, also
Clothing or Compensation in lieu,

3.—A Man in Congee House for 48 hours or upwards, only forfeits
his Ration and Spirit-Allowance, and Govt. grants 1 A.8 P. per
Diem in lieu of hia Rations, for the purpose of supplying Bread
and Water, and he is then a gainer of 8 Pie a day, beiug the differ-
ence between his Grog-Money, Messing, and Cooking, &c.

4.—A Man in Guard House 24 hours, forfeits his Spirit-Money
for one day—48 hours 2 days—and so on for every 24 hours he.s in
the Guard Room. His Grog-Money is 10 Pie a day.

_The Pay ofa Soldier is us follows :—

N (£.]s | d | R| 4. ]B.
Of 14 Years, and upwards | .. | .. | 10§|} 10| 8 [ ..
7 docessieienecocaonan | oo | oo 9 91 8] ..

7 doand under.eovesee | oo | o 83/l 81 81 ..

For a Month
of 30 Days.

The Liquor Allowance not included. Bee above only the King’s
Net-Pay. At Hu{f Batta Stations he receives Liquor Money for one,
and at the Full Batta Stations, for two Drams,

(") Recently 20%, o
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he cannot be arrested till the Debt amounts to 30£,
he might contract several Debts to such an Amount,
and be lost to the Service—he can, in the end be
arrested : so that Article 111 is a me:e nullity!

3.—The peculiar situation of the European Soldier
in India has not been provided for,~for the Mily.
Courts of Requests, under 4 Geo. 4, c. 81, s. 57
( Company’s ), can take Cognizance of Debts to the
amount of 400 Sa. Rs. (8) so that the effect of Clause
3, if it were meant to check extravagance in the Sol-
dier, is useless. To say “ you shall not Arrest the
Soldier for any Debt under 80£,” is no Security,
against the incurring small Debts; though not being
liable to Arrest for any Debt under 30£ will still
induce extravagance, ‘The non-liability to Arrest
under Clause 3—for less than 30£, hecomes in lndia,
nugatory, for the Mily. Court of Requests, by taking
Cognizance of Debts from 1 to 400 Rs. gives the
Creditor the right of Action in the Mily. Courts of
Requests, whioh he is by the Legislature debarred
from in the Civil Courts except as to 30£ in England,
and above 40£ in India! and this, while the 11Lth
Article of War directs Comg. Officers to * cry down
Credit”—for what purpose? of course to prevent the
incurring Debts! Now, is it not most clear, that the
above Article is inoperative. The Debts there allud-
ed to are not ** beyond the amount of their daily Sub-
sistence.” It will be seen by Note 6 above, that the
* Balance” of Pay of a Soldier of 14 years’ Service
and upwards, is about 16s., and of Soldiers of 7 and
under 7 years’ Service, about 12 or 13s. a month!
This too if no Deductions are made from such Balance !
How, then, can those legislating for the Army, first
allow the Soldier to be free from Arrest for Debts
under 30£, and then sanction a Mily. Court of Re-
quests (?) to take Cognizance of Debts of from 1 to
400 Rs,

4.—~The Law protects *“ Minors” from being involv-
ed in Debt, by rendering Debts contracted, while

(®) Nearly 40€.
(*) 4 Geo. 4,c.81, 8,57, The Soldier is not at Home, amenable
to u Court of Requests.
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under age, not recoverable! The Law supposes want
of knowledge of the world—of a capacity to exercise a
proper judgmentz—is not the young, inexperienced,
Soldier—indeed, all Soldiers, entitled to consideration.
Many are imposed on=—I fear Articles are sold to
Soldiers at 20 and 25 per cent. advance on Credit; so
that the Soldier buys at a great disadvantage. (*°)
This is known to be the Case.

5.— Supposing the Case of a good Soldier little is to
be fedred, but there are always Men of bad Character,
and of extravagant Habits; aod, in India, many more

*than in England, &c.—1I will instance a Case. There
is one King’s Regt. in India without any Men of above
7 years’ Service. Suppose a Soldier, as in Note 6,
to be in Hospital the whole month—his Moathly Ba-
lance will be Rs. 4-12-0, or 9s. Gd. If he has lost his
Regtl. Necessaries, he is supplied with a new kit by his
Captain. We seethe * Balance” is about 9s. 6d.—he
may be under Stoppages to his Captain for 3 or 4
months! Now, if he bas incarred a Debt of 40 or 50s.
—when can he pay such a Debt!

6.—The Captain, be it recollected, cannot re-im-
burse himself if the Soldier dies, for the Articles of
Necessaries furnished—and if the Captain gets the
Command from another Captain, the last Captain can
only get a certain portion of any Debts due (*)—We
thus see, that the Parties for whom protection is
required are three—lst. The Govt. cannot be well
served by a Soldier whose debts demoralize his charac-
ter—render him liable to be ** taken out of the Service”
—or unfit for his duties, by means of intemperance and
extravagance. 2nd. The Captain has a right to expect
Security as to the payment of Debts due to him for the
occasional {often frequent) Supply of Regimental
Necessaries—It is well known that no Captain, though
the Soldier be in debt to him, will allow a Vagabond

(®) Money, even, is at times, advanced at the rate of 8, to pay
1D Rs. in 2 Months. The Soldier gives his 1. O, U. for 10 Rs. and
if he goes to the Court of Requests the Creditor gets his 10 Rs,
Ingmm'es”ehonld always_be made as to those and similar trans.
actions!!!

(") The Captain who receives charge of the Company, is mot
answerable for Debts above 10s.

N

If Sick.

Loss of Capt.
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to be without Regtl. Necessaries—so that, in fact be
always furnishes a fresh supply—If the Man die, or
is Transported the Captain loses. 3yd. The Soldier,
himself, ought not to be suffered to incur debts which
he cannot pay under a long period (**)—now, the only
Party protected is the Creditor—and why protect one
Party and leave the other three parties unprotected!
‘Would it not do a service to the honest Tradesman—
to declare that if Credit be given to any Soldier, such
Debts shall not be recovered in any Court, or Court of
Requests, Civil or Military! After due Proclamation
made, consequent on such an Enactment, (") there
could be nothing unfair to the Shopkeepers.

7.—There is bardly a Subject which demands more
seriously the consideration of the Legislature—no half
measures will do, the evil must be eradicated. I pro-
pose that the Article in question should be remodelled
('4) thus:

“ The Comg. Officer of every Corps, Detach-
ment or Party, shall, upon its first coming to any
Place where they are to remain in Quarters, or shail
stay during the Day—cause public Proclamation to be
made, (') that if the Landlords, ('S) Shopkeepers, or
other Inhabitants suffer the Soldiers to contract Debts,
such Debts will not be discharged ;—the said Comg.
Officer refusing or neglecting so to do shall be
suspended for three months,—[during which Time
his whole Pay shall be applied to the Discharging
of such Debts as shall have been contracted by

the Soldiers under his Command beyond the

amount of their daily Subsistence. If there be
any, Overplus remaining it may be returned to him.]

(1) If a Soldier whose “ Balance” is 13s. a Month, gets in Debt
6%, it will require 7 or 8 Months to pay the Debt; and in many Cases,
may take 12 or more Months.

(1) Let it be stuck up at each Batrack-gate, and oblige each
Shopkeeper to stick it up in his Shop—and, on proof of any infrac-
tion of the Law, let the Shopkeeper be liable to a Fine of 10 Times
the Debt! Seé Article (Annl.) 65.

(*) The words in ¢ Italics are proposed. Those between
[* Brackets’] to be omitted.

(') Writing to Magistrates, and giving Notice in Towns and Vil.
lages near the Cantonment. See Nole 13.

(**) Applies to England, &c.
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If after public Proclamation made as above di-
rected, Landlords, Shopkeepers, or the Inhabitants
shall notwithstayding suffer the Soldiers to contract
Debts, it will be at their own Peril, the Officers not
being obliged to discharge such Debts”—¢* Provided
also, that no N. C. O. or Soldier shall be liable to
Arrest for any Debt contracted subseqent to his
Intistment (') nor to any Action of Debt in any
Courf of Requests, Civil or Military ;—Provided, that
any Debts to the Amount of 40 Shillings ('®) shall be
Jdecided by a Regtl. Court of Requests” ('°) See

ara. 12.
8.—There should be added to Clause 3, M. A. these

Words—¢ Provided that when any of Our Troops y

shall be serving in the East Indies no such Person shall
be arrested for any Debt unless the same shall exceed
the sum of 40£” if there is to be Arrest! (**)—For
though the 57th Section 4 Geo. 4, c. 8lis in force,
still an act made subsequently, should not be framed
8o as to be in any respect repugnant to an older Act (*)
not repeal.

9.—A Question has arisen (in Bengal)as to whether
the 111th Article of War did not take away the
Liability of H. M.’s Soldiers to the Mily. Courts of
Requests under Section 57 of 4 Geo. 4, ¢. 81.—On a
reference to the present Comr. in Chief it was decided
in the Negative. (*)

(") And not for Debts of 30€. I would rather say mot under
100£, to make Arrest more difficult.

('*) Debts to the Value of 40s. were the usual amount. But, now,
in London, 5£ (30 and 40 Geo. 3, c. 104.)

(') This is as much Protection as I would give the Creditor. This
Article (111) should be a Clause of the M. A.and Clause 3, and
4 Geo.4,c. 8M s. 657, should be repealed, in as far as N. C. O. or
Soldiers are concerned. Section 56 alludes to * honest creditors”
and “just Debts.” 1fear many could not claim under those terms.

() About 400 Sa. Rs. under 4 Geo. 4, c. 18, s. 57.

é’!) Of 1823. :

2) ¢ The Comg. Officers of Companies cannot be called on to
enforcc Awards of such Courts beyond the Amount of such ¢ Ba-
lances” (Sce Note 6,) ns may be due to Soldiers after payment of
Regtl. Necessaries, &c. It was stated, also, that there could be no
prospect of payment by ¢ Execution generally” of the Soldier’s Pro-
perty, and that the Evil would work its own cure ; i. e, people would
No longer trust Soldiers from whoth they could not secure payment,
Lr. No. 2191, A. G, 28th Novr. }835.

Proposed,
Clause 3,
WA

4 Geo. 4,c.81,
8 87,
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10.—The 111th Article directs the * erying down of
credit” (¥), still its Antagonist Section 57 (4 Geo. 4,
c. 81) admits of the Cognizance of I}ebts not exceed-
ing 400 Sa. Rs. I know that all the old Regtl. Officers
in H. M.s Regts. in India, look upon these Mily.
Courts of Requests, as regards the Soldiery—as highly
injurions to the morale of the Army—It is said that
Creditors cannot recover from the King’s Soldier
except from the ‘ Balance” of his Pay (*4) ; but why
shonld sach Goarts be employed in deciding upon
Debts to pay which there is no available means in many,
Cases ; and Debts which would never have been in-
curred, had the * Crying down Credit” Article (111)
been really considered, as it should be, a Command
not to trust Soldiers !—There must be at every Court
a Statement given in to show what * Balance” is due

The J. A. G. ina “ Memo.” tothe Mily. Secy. to the Comr. in
Chief stated that— In England, notwithstanding the 111th Article
of War, Soldiers are by Clause 3, M. A.liable to Actions of Debt,
and if of 30£ to be taken from the Service—therefore amenable to
Section 57—(4 Geo. 4, c. 81.) That Debts due to the Captain of a
Company, &c. have prior Claim to that of a Creditor. That if an
Officer be in Debt the Insolvent Court always leaves sufficient for
subsistence and necessaries ; without which he is inefficient, (so
must be as to the Soldiers.)

It is not generally known, that Debts to Caplain have a prior
Claim. They must of course, or there would be no eflicient Sol-
diery. The above ¢ Letter” and ¢ Memo.,” prove the necessity for
Legislative Enactment.

The 143rd Article of War declares—‘* When, &c. our Forces
shall he employed in the East Indies, they shall obey the Rules and
Articles of War, (nol mentioning Section 5T—part of the M. A.)
for the Govt. of Officers and Soldiers in the Service of the E. I,
Company, in all respects, &c. not at variance with the Rules, &ec.
made for all our Forces? H. M.’s Troops in India, are amenable
to Section 57 (4 Geo. 4, c. 81) which countervails Clause 3—
(Annl. M. A.) and prevents the Soldier’s Arrest for 30€£ —and nul-
lifies the good design of Article 111. These (Clause 3 and Sec-
tion 57) are Antagonist Principles against Article 111! !!”

(®) The Order G. O. C. C. 5th July 1830, prohibited credit
being allowed beyond Debts payable out of the 1ssue of Pay-for the
Month in which incurred (as under G. O. G. G. in C. 15th Jany,
lBllz—i. e. in December, to pay for Dehts contracted in October,
The latter Order only allowed for daily Rations per man. G, 0. C.C.
19th Decr. 1884, allowed unlimited Credit ; and though pot directed
to H. M.’s Troops, still both the Orders (5th July, 1830, and 19tk
Decr. 1834) applied to the cognizance of Debts before the Mily.
Court of Requests ! Hence the Evil ; as H, M.’s and the Company’s
JEuropean, as well as Native, Tr8ops were equally concerned.

(*) See Note 6.
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to the Soldier, in the “current and future months ;”
for, in ignorance of such knowledge, the Court mast
decree in a way in which it cannot be executed—The
Effect of the two Principles is this—under Article 111,
the Shopkeeper is informed that if he trusts the Soldier,
or sell to a small amount, he will not be paid—but, if
he trust him to the extent of 30.L—if he will only let it
run on to that sum~—he may arrest the Soldier, and
take him from the Service—baut,.ifin India, he may
laugl’ at Article 111, and go to the Mily. Court of
Requests ! ! !
®* 1L.—Thearrest for Debt in the Case of a Soldier was
for 20, now for 30£—1I apprehend this raising the Amt.
was designed topreventthe Statelosing the service of the
Soldier for a Debt of 20£ ; neither the Soldier of Credi-
tor need have heen considered in this arrangement. (*5)
If T am correct in my opinion, then, to meet the Case
effectually, 1 would raise the sum to 100.£, so that then,
no Man would trust a Soldier. 1fa man, a Citizen
(and so is a Soldier, as to matters unconnected with
Mily. Daties!) *“shall win or lose, atany one time,
*“ 10£, or within 24 bours 20£ be may be indicted and
* fined 5 times the value” (*6)—the object of this Law
is to check Gambling—but, may T ask, is not Extrava-
gance a species of Gambling—is it not admitting of
the creation of a fictitious wealth at the Expense of
both Debtor and Creditor !
12—In'the Mily. Courts of Requests, borrowed from
the Civil Courts—the ¢ Statute of Limitation” (*7) is
allowed to govern the cognizance of Debts—whereas,
I think, in the Case of Soldiers it should not go beyond
6 months ; this arrangement, it will be seen, is just to

(*) The woads bdf Section 55—4. Geo. 4, c. 81. ¢ And to prevent,
as far as may be, any unjust or fraudulent Arrest, &c. upon Sol-
diers whereby the said U. Compauny may be deprived of their Ser-
vices,” and Section 56—+ and instead of an Arrest, which may

- at once hurt the Service, &c. prove the Intention—and the Company’s
Act of 1823, was borrowed from that of the King.”

(%) 18 Geo, 2, c. 84, 5. 8. See, Ruseell on Crimes, &c. Vol. 1, 407.
“ And if any person so offending shall discover any other person so
¢ offending, so that such person be thereupon convicted, the person
“ go discovering shall be discharged and indemnified from all penal-
¢ ties, if such person so discovering has not been before convicted
¢¢ thereof, and shall be admitted as af Evidence to prove the same,” 8.9,

I would apply this Rule to Soldiers’ Debts !

() 6 Years.

Remedy.

Proposed
No Debts
beyond 6

moaths.
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the Debtor and to the Creditor—The Debtor could not,
then, have his Debt increased by any mode which is
advantageous to the Creditor, by deferring payment to
a distant day ! And the Creditor, knowing that he must
be paid in 6 months or never, would never suffera
Debt to become large—It would reduce the transac-
tion to a period within the reasonable recollection of
all parties. (*8)

13.—1It will be admitted that men engaged in Trade
can earn as much in one week as the Soldier does in
one month—therefore, the man who has the least money
to spend, should be enabled to make the most of his
Pittance ; and if he bas not Prudence to avoid getting
into Debt ; the State should exercise its Authority, legis-
latively, and interpose a Remedy '—And it is a Maxim
of good Government that whatever tends to demoralize
the Subjects of a State, is injurious tothe State itself, **)

14.—The Lending of Money to Soldiers is, in effect,
“ giving Credit” (3°), and, is liable to the double
objection of being a Debt and having the farther
means of procuring superfluous Articles (*'); or bor-
row money to buy Liquor with at the Canteen !
Perhaps a loan of 2 Rs. to pay 3 Rs. on Pay-Day !
The Citizen of London be it also observed, if a
Creditor trusts him beyond 5£, cannot go to the Petty
Court, (**) but must sue the Debtor in another Court
—whereas, in India, the Soldier may be sued in the
Mily. Court of Requests for 40£. Probibit lending
Money ! .

15.—1I think any Plan which shall prevent Soldiers
getting into Debt, will, to a certain extent, check

(’;) Much inconvenience is experienced in Cases of Debts between
Natice Plffs. and Defts. long and intricate Accounts. o

(®) The Abolition of Slavery. The Laws against Usury, The
making Lotteries illegal, and many other measures have been passed
in this spirit—nor can a man always say, I will do what! like
with my own,”

(*) The G. O. C. C. 5th July, 1830, prohibited credit. Tn the
“Sirhind Division” a G. 0. prohibited the lending of Money—and
vntil the Order of 19th Decr, 1834, the Mily. Courts of Requests
threw out such Debts.

(") Every Officer knows that on the march of a Regt. the great
quantity of superfluous Baggage which the Soldiers ascumulate

during a residence at a Station of § years,
(*%) Formerly had only Cognizance of Debts of 40s,
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Drunkenness—for it is a notorions Fact that Soldiers
sell their Regtl. Necessaries (33) to buy Liquor.
This being an ackpowledged Fact, it may easily be
conceived, that buying Articles on Credit opens the
Door to the Crime of Swindling. (34)

16.—~In the Native Army we may trace Desertions
often to their Debts, in particular among the Moosul-
mans, who though good Soldiers, are extravagant. (3%)
That jhe Effect of unlimited Credit has produced an
injurious effect, I have no doubt (36)—with regard to

¢ (3%) Clause 65 Anunl. M. A. punishes the Buyer with a Fine of
20 and not less than 5€, and payment of treble the Value of the
Articles bought—but the Penalty is not high enough: it should be
100£, and not less than 20£.

(**) A Man buys an Article on Credit, for 10 Rs., and can sell it
again for 5 Rs.—which 6 Rs. he spends in buying Liquor—For thouga
he must pay ready money at the Canteen,—who ever asks—¢ Where
do you get the money ?—the fact comes out but seldom—but, the
Seller sues for the Debt in the Mily. Court of Requests—The Cre-
ditor declares he sold a Piece of Cloth for 5 Rs. (worth perbaps 3
Rs.)—the Debtor does not deny the fact—the Nature of the Transac-
tion is often concealed—If no Credit were given—such Transactions
could not occur.

(%) Itis well known that many of the Moosulmans volunteered
to go on the Expedition to the Isle of France, and to Java; to run
away from troublesome Creditors.

(%) At the Station of Kurnal where the Force consists of :

1 ging’e Regt.&tz‘ Tofantry,

1 Troop H. A. (Europeans, sy .

2 Companies F. A. (Do.) ) . 'glnla) Knlnsg3 : Regt. arrived there

2 Regts. of N. Cavalry, in keby. *

3 Do. of N. Infautry,

The amount of Decrees published in Station Orders, were as
follows : .

E""Ig:;:uct:‘" o Native Court of Requests. .
Years. | Rs. Rs.

1832 | 8,320 1,643
1833 | 10,733 | 8,583
1834 | 1,161 | 4,650
1835 | 12,000 | 10,000

The G. O. C. C. 5th July, 1830—
prohibited Credit. The*G. 0. C.C,
19th Decr. 1834—allowed of wuali-
mited Credit.

§ years. { 39,137 | 21,984 *

1831 1914 | 2,199 ?

Drunkenness.
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Cases not involving the Interests of the N. C. O. and
Soldiers ; the .increase as to number and amount is,
of less importance—But the Interest of the Soldier
deserves peculiar regard..

THE EFrEcTS AND CREDITS OF DECEASED
OFPICERS. )

1.—The Members of the Committee of Adjustment
are to be * not under the Rank of Lieutenant having’
served [not less than]8 and not less than 5 years as a
Commissioned Officer.” (*)

2.—The Regil. Debts are not detailed in this
Article norin Section XLIX. of the M. A., the words
are *“ All sums of Money due in respect of Mily.
Clothing ; Appointments ; and Equipments ; in res-
pect of any Quarters; or any Mess (*); or Regtl.
Accounts ; and all Sums of Money due to any Agent

The Result is apparent, that the year 1835 in the Native Court,
an Increase took place nearly equal to 4 to 1 compared with the years
1831, 32, 33, and 34. The G. O, of 19th Decr. 1834—could only
operate in the year 1835 !

In the European Court there is exhibited an Increase in the years
1833 and 1834~and I knoow, that the inerease was owing to the
Cases of Earopean Soldiers ; and caused the Reference alluded to in
Note (*2).

As the Order of 16th Decr. 1834 gave a general License, therewas
no drawing a distinction, 8o that old Debts, before thrown out,
could not be rejected! For, the Order of the 19th Decr. 1831
cancelling the Order of the 6th July 1830 ; contained no Clause as to
old Debts, so the Creditor could, legally, say—¢ The new Order does
not restrict.”

If the same Result has taken place at the other Stations, &c.I
estimate that 4 Lakhs of Rupees are yearly decided by these Courts.

() I would propose 5 years a8 the Minimum to previde for Cases
where there may be only 1or 2 Cos. of Arty., &c. G. 0.G. G.in C.
29th Oct. 1832—allow of 5 years in the case of Courts of Requests,
and G. 0. C.C. 25th June, 1832—allow Officers of 6 years for
Members of Genl. Ct. M1, &c. Whereto be had,

(®) * Bills for Liquor of any Description cannot be considered as
coming within the Sense of Sect. XLIX. 4 Geo. 4, c. 81, the De-
ceased Officer against the Estate of whom the Claim may exist having
been a Married Man.” G, Q.G. G. in C. No. 373 of 1824, 9th Decr.
1824. :

There are certain Regtl. Dioners which Married Officers pay their
8Share of—such as Dinners at Thspections, or to & relieving Corps—
such would be a Regtl, Debt,
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or Pay Master, or Qr. Master, or any other Officer on
any such Account, or on Account of any Advance
made for any sgch Purpose—shall be deemed and
taken to be Regll. Debts"—the following should be
added (3).

3.—*“ All Sums of Money due by a deceased Officer ; Proposed.
and all claims on his Estate on account of Servants’
Wages, House Expenses of the current or past month
or months not exceeding 6 months (*) ; Bills of Bazar,
Bundeabs for gram or grain, or other necessary Arti-
cles of daily consumption for any period to the above

* extent ; funeral expenses () ; and Commission, not

exceeding 5 per Cent. (°) on the Sale of Effects.”

4.—The Claims or Demands on private Accounts Not Regil,
of Agents, Merchants, Shopkeepers, Tradesmen, Debts
Money Lenders, Cloth Merchants, or Dealers, are not
in the Nature of Regtl, Debts, nor payable by a Com-
mittee of Adjustment: and though Money due in
respect of the hire or purchase of Quarters is, money
borrowed for the purpose of huilding, or purchasing
Quarters, it is not a R.gtl. Debt. The Secy. to Govt. If doubtful
Mily. Dept. is, under Section XLIX. to decide as to
what is a Regtl. Debt.

5.~—Section XVI. Art. 1, declares, that after pay- Act6 Geo.4,
ment of Regtl, Debts, the Overplus, if any, shall be f&?")};f‘y uot
paid by the said Mily. Secy. to Govt. to the Legal
Representative of the Officer so deceased. Bat, if he
dies Intestate the Registrar has this Overplus paid to
him. Neither Section XLIX. nor this Article pro-
vide for this Case ; but, the Act. 6 Geo. IV, cap. 61,
A. D. 1825 (25th June) directs the Committee, therein

; (®) Paras 3 and 4. Circular—Secy. Govt. Mily. Dept, 26th August,
831.

{(*) These words should be added, to admit, without doubt, of Claims
to such an extent. The words in Italics, new.

{(®) Should include a ** Monument;”=—and Fees for Medical alten-
dance, where claimable under 6 Geo. 4, ¢. 61, A. D, 1825, (25th June.)
These are distinct from Shop Bills, &ec.

(®) Inthe Case of a King’s Officer who died last year, there was
6 per Cent. paid to a Serjeantas Auctioneer—the Depy. Secy. at
War wrote to disapprove of, and ordered the recovery of, the money
paid on such uccount ; as it was inadmissible when a N, C. 0. or
Soldier was employed as Auctioneer. This I had from the Pay Master
(lJ{ the Regt.—~there should have beep a Circulat, or Order, to caution

egts.
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anthorized, ““ to take care of, or collect, or superin-
tend and direct the collection of the Effects of Officers
or Soldiers (7) dying in the Service out of the United
Kingdom ; and to ask, demand, and recelve any such
Effects, and to commence, prosecute, and carry on any
Actions or Suits for the recovery thereof, withont
taking out any Letters of Administration, either with
any Will annexed, or otherwise, and, “ No Registrar
of any Court in the East Indies, or elsewhere, in any
Colonies or Possessions of H. M. abroad, shall in any
manner interpose in relation to such Effects ; unless
required or authorized to do so by any such Officers or
Persons under the Provisions of this Act.:—any Act
or Acts of Parliament, Law, Statute, or Usage to the
conlrary notwithstanding !”

6.—The declared object of the above recited Act is,
“the early Distribution of such Effects among the
“ Relations of Officers and Soldiers at small Expense,
‘“and many Sums are hereby saved to the Relations of
“ Soldiers which would otherwise be, from their small
‘“ Amount, wholly lost ; and it is therefore expedient
“ to render the Provisions of the said recited Acts
“ (%), relating to such matters, more effectual.”

7.—1It s to be regretted that the Acthas never been
sent out to Bengal, (%) as not only has the Registrar
the use of the Estate of the Officer in the Company’s
Service if he die Instestate, for one yeur ; but there
must be a delay in the transmitting of the Proceeds of
the Estate. -

The Act has been used in the King’s Army in India,
&c. for the last 11 years—It seems to have been -sent
out to the Madras and Bombay Govts., but not to
Bengal ! 1! There should also be such Rules laid down
for the guidance of the Committees, as shall prevent
any inconvenience or any mistakes—these are matters
of a Military Nature,~there should be more of Equity
than Law ; and if any difficalty should arise the Com-

() Both of H. M’s and E. I. Company’s Armies,

(°) 58 Geo, 4, c. 73 and 4, Geo. 4, c. 81, s. 49,

(*) The Act has been in force abont 11 years—every King’s Regt,
has a copy, and though it so much affects India, for which it seems to
have been chiefly framed—its application is partial—and the Govts.
of Madras and Bombay act on it differently,
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mittee should be authorized to apply, direct, to the
Registrar for legal Advice—(*°) : but the Publication
of some Rules of usnal Application would save trouble
to all Parties (**)*

8.—The same Remarks apply to Article 1I. of this
Section, as to Warrant Officers, N. C. O. and others
under the Rank of Commissioned Officers.

ALL CRIMES NoT CAPITAL—NEGLECTS AND Dis-

» ORDERS TO THE PREJUDICE oF Goop ORDER
AND MiILITARY DISCIPLINE. DISCRETIONARY
PUNISHMENTS.

1.—This Article declares that such Crimes ¢ shall
be taken cognizance of by Courts-Martial, according
to the Natore and Degree of the Offence,” i. e. by a
Genl. or other Court-Martial, as the Crime may
require as respects N.C. O. and Soldiers: but as
regards Commissioned Officers there must be a Genl.
Ct.-Martial—* and to be punished at their Discretion”
—1hese latter words are omitted in Article 70 ().

2.—Asto N. C. O. or Soldiers Art. 79 declares the
Punishments awardable by Reg¢l. Cts.-Martial, and Art.
77 as to District Courts-Martial and as to their Nature
and Degree—while Art. 1. of this Section declares that
no Officers, N. C. O. or Soldiers, shall be adjudged to
suffer any Punishment extending to Life or Limb, (*),

(1°) The Office of Registrar is a moat lucrative one ; and I see no
reason why any Officer’s Estate should be dwindled down, hy a)low-
ing the Registrar the use of the Estate for a year ; which is equal to
a reduction of 5 per Cent.

(") The Rules should—1, Suppose a will found—2. No will found
~—3. The Executors in India—4. The Executors in England, &e. 5.
The Property in India—6. Part of the Property in India, and part in
England, &e. &c. &e. :

(1) They were in Sect. XXIV, Art. IT, (1824.)

(2) Irecollect on asking Sir B. Bosanquet, (then the Company’s
Standing Counsel.) a Judge of K. B., why the words ¢ or Limb”
were still used—he replied ¢ There is a great dislike to alter old
Enactmeats”—¢ but,” I remarked—' a8 they do not now cut off
Limbs, there can be no danger in leaving out useless and unmeaning
words.” The Judge laughed, and gvell he might, The fact is, he was
told to make the * Company’s Code” word for word like the King's

Same as to
Soldiers.

Sextion XXI.
Art ii.

Discretion,

Art. i,
Not Life.
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by Virtue of these our Rules and Articles, within the
Company’s Possessions ; except for such Crimes as
are herein expressly declared to he so punishable
within the same.

38.—The words should be ‘ Provided that no
Officer, N. C. O. or other Person, shall suffer any
Punishments extending to a Sentence of Death, or {o
Transportation (*), by virtue of these our Rules and
Article, or the Mutiny Act, within the Company's
Possession, (4) except for such Crimes as are herein
and therein (%) expressly declared to be so punishable
within the same.” '

4.—As to the Sentence of Death it can, in no Mily.
Case be passed within the Company’s Possessions,
except where it is specifically laid down——either by the
King's or Company’s Code. As to Transporiation,
only in one Mily. Case, that of Desertion (°)—in the
Company’s Army—in the King’s, in all Cases of
‘ Death or other Punishment.”

O.—As to Cashiering (') by Articles (King's) 54
to 66, and 68, 69, Officers are liable to be Cashiered (8),
the Discretion of the Court will apply to any Case
provided for by this liability ; or not provided for in
direct terms as to the “ Nature and Degree of the
Offence”—but they are ¢ Crimes not Capital, and all
Disorders and Neglects to the Prejudice of good Order
[and] or (°) Mily. Discipline.”

as far as local circumstances would admit: the great guestion
reserved for Debate being Section II.4 Geo. 4, c. Bl—the Trial of
Officers and Soldiers for Murder, &c. at places above 120 miles from
Calcutta, Madras, and Bombay. The King’s Clause 9 M. A. retains
the words ¢ Imprisonment, &c. or &c. to corporal Punishment,
not extending to Life or Limb.” I propose the omission of the words
% or Limb.”

(®) Clause 4. M. A.(Anul.) uses the word ¢ Transportation,” and
so in Act 141, ?

(*) Section XXXIII. allows the King to frame Articles of War
from Time to Tiwe. .

(%) As to the Mutiny Act.

(%) Section VII. 4 Geo. 4,c. 81,

(7) Arts. 19 to 37—and 43 to 48. To be Cashiered.

(®) Dismissal (used in the King’s M. A. Clause 8, only) aud Dis-
charge, are uded in the Company’s Army—the Sentence of Cashiering
is the gencral one in the Kiung’'s—and I would make it so, even in
Clausge 8, and in the Company’s Code.

(*) The words *of good Order and Military Discipline,” admit of
a Cavil. The substitate of the word  or” for ¢ and”—~prevents it.
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6.—Section XIV. Art. VIII. (*°) declares that
* Officers convicted, &c. and of any Offence, for which
such Officer may e sentenced to such Punishment as
may be adjudged at the Discretion of the Court, the
Court may, in all such Cases, adjudge the Officer to be
suspended from Rank and Pay, and Allowances, &c.
or to lose his Rank, or such Portion, &ec.”; so that this
is another Case in which the Punishment is not stated,
but ig left discretionary. ‘

7.—As to N. C. 0. or Soldiers, Section XXIII.

, M. A. 4 Geo,, c. 81 admits of Imprisonment, Solitary

or therwise, or of Corporal Punishment, in the Case of

¢ Immnoralities, Misbhehaviour, or Neglect of Daty”—

here we have ¢ Immoralities” not mentioned in Act I1T.,
—Section X X1.

8.—I would for the sake of Perspicuity use these Proposed.
words after ¢ punished at their Discretion”— Pro-
¢ vided that no Sentence of Death, Transportation,
“('") nor Corporal Punishment, except in the Cases
¢ provided for (**), nor any Forfeiture as to Pay or
‘“ as to Pension on Discharge shall be awarded in any
“ Case not so directed in the M. A. or Articles of War;
“ but such Courts-Martial may sentence to any other
‘ Punishments and to the Extent allowed by the M. A.

Some may argue that the Conduct must be to the Prejudice of ¢ good
%',d" and Mily. Discipline’’—i. e. distiactly as to ¢ Mily. Discipline.”
us =

Art. 31, Cashiers an Officer for ¢ behaving in a scandalous, infa-
mous manner, unbecoming the characterof an Officer and a Gentleman®
(I propose * or a Gentleman). Lt. J. M., 9th Foot, so charged was
acquilted of ¢ scandalous, infamous,” but still Discharged—which
sentence was remitted. (G. O. H. G. 26th January, 1820. 1. €, M.
(1825) p. 525. Case 6.) He was convicted of ¢ for Conduct, such as
is unbecomig the Character of an Officer and a Gentleman, in as-
saulting and striking Lt. G., H. P, W. 1. Regt., in the Mess Room,
&c.” Now, here, for an offence proved less than that charged, a Sen-
tence of Discharge is awarded which was the then legal and positive
Sentence for the case if fully proved—still the Court by not finding
the “ gcandalous, infamous,” made it a special Case, as well a Case
of Discretionary Punishment.

('°) Art. 73 the same, as to Loss of Rauk, *

() “ General Service””~—1 have before proposed should be omitted
as contrary to G. Q. H. G, 25th January 1826,

(**) G. 0. H, G, 24th August 1433.
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“ or Articles of War and according to the Usage and
« Custom of the Army”. (3)

9.—It must be clear to every one, that the Article is,
by its General Terms, to supply a deficiency in a
Code which, (though from time to time improved by
specific Provisions as the necessity for their Enact-
ment may arise,) cannot provide for all Cases. But
it should be recollected, that in construing the words
“ at their Discretion,” every Officer on a Court-Martial
should look at the Spirit and Meaning of the Article
() as connected with the previous Article (')
“not extending to Life or Limb;” and that Death
and Transportation (‘%) are excluded. Forfeitures as
to Pay or as to Pension on Discharge ; are allowed in
certain Cases only. Therefore, in point of fact, though
the Article itself is not so worded as it should be;
still there is another mode of viewing it.

10.—The Oath of the President and Members is —
““and if any doubt shall arise; then according to my
Conscience ; the best of my Understanding: and the
Custom of Waur in the like Cases.” Suppose the Case
of an Officer as in note 9 ~the not finding his conduct
to be “ Scandalous, infamous,” but to be “ unbecom-
ing the Character of an Officer and a Gentleman,”
the Court still Sentenced the Officer to be ¢ Dis-
charged.” T know that ¢ Samuel,” ('7) and many other
Lawyers hold the Doctrine that in the above Case the
Officer should be acquitted; but they proceed on
the Law or Libel ('®), which bas nothing to do with

(') Here Cta. Martial are distinctly told what Punishments they
cannot award.

(" II. of Section XXI.

15} 1. of Do.

(') * Transportation” excepted hy Art. 141—and in tue Company’s
M. A. Sect. VII, restricted to ¢ Desertion.”

() P. 646,

(") G. Long, Esq. the Barrister, who corrected my 2d Work, and
another Lawyer, said that was the Law. But I said—ours is the
Law of Officers and Gentlemen and not the Law of Libel. The King
or the Company have the Power to * Dismigs” any Officer without
Trial. This Poweris seldom exercised—but, assuredly, if any Court-
Martial refrained from passing a Sentence in such a Case as that
stated in Note 9, the King or the Court of Directors would use
tll,nei(r; l;ire;ggative. See Note 310, p. 499, and p. 503-3—(Hough’s)

« C. M. 1625. ’
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the Case—(*9)—The clear object of the Article is to
punish Crimes and Offences which could not all be
provided for: there are * Omissions” as well as Com-
missions” which %the peculiar Duties of the Army
require to be left to be punished by Officers; who
really look at such Questions as Military Men; and
not as Lawyers. (*°)

RaNk oF KING’S AND CoMPANY’S OFFICERS AT
COURTS-MARTIAL AND ON OTHER DUTIES.

1.—Art. 139 states that ¢ the Oflicers in the
East India Company’s Service shall take Rank with
the Officers of our Forces according to the Dates of
the Commissions held by them respectively from us,
or from Authorities duly deputed by us.”

2.—The old Annl. Article of War (1824) Art. II.
Section X X 11 had the Words < and take precedence
of Officers of ¢qual Rank in the Service of the said
U. Company not holding also a Commission from us,
although the Commission of the said U. Company's
Officers should be of elder date.”—1t will be seen that
Article 139 has these additional Words * or from
Authority dul;y deputed by us”—which clearly explain,
that Company’s Officers kaving King’s Commissions
signed by the Comr. in Chief, (as authorized by H. M.
George 3rd by Warrant dated 28th March, 1788)
are to rank with King’s Officers—according to the
Dates of their Commissions——those Oflicers not having
Kiung’s Commissions, or Commissions signed by the
Comr. in Chief in India, have not this Benefit.

3.—Article 139 requires these words after—¢ or
¢ from Authority duly deputed by us”"—* Provided that
“ where the Commissions of the said King’s and

(®) Ta a Criminul Infor malion, the Deft. cannot prove the Truth of
- hig Accusation. In an Action for Damages he can. To prove the
Analogy between the two Cases ; I ask, which will the assertor of
such a Doctrine choose? He cannot both—now in the Officer’s case,
he can prove that the Accusation is false. ln the former Case of
Libel he cannot |
(*) Some assert that you cannot Cashier, unless the M. A. or
Articles of War provide for the Case. There are certain Articles
which direct such a Seatence—othets render an Officer liable thereto.
These the Legislature choose to so declare and provide for—leaving
the rest to the good sense, and Honor of Officers and Gentlemen.

Propnsed.
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*¢ Company’s Officers shall bear the same Date, regard
¢ shall be had to their respective Commissions in their
“ former Ranks—-and if their first Commissions shall
“ be of the same Date : then the Kinyg’s Officer shall
“ have Precedence of the Company’s Officer.”

4.—I merely mention the above in Reply to a
Question which has been sent to me by an Officer who
being at a Station where there are no King's Troops
(at Neemuch), thinks that the old Article, as quoted at
page 366 of my second Work (1825) still refnains
in force—l would here recommend that a Copy of
th2 Annual Articles of War be sent to every Comg.¢
Officer of a large Station—Barrackpore—Dum Dum
—Neemuch—Mhow—Nusseerabad—Saungor—and to
all large Stations—There was not a Copy in the
Sirhind Division (at Kurnal) till 1829—a Copy being
then sent to me as J. Advte.

5.~—The same should be done as to the Company's
Mutiny Act and Articles of War—a Copy should be
sent to each King’s Regiment.—The Officers of both
Services have to sit in judgment on the Olflicers and
Soldiers of unother Service—why, merely because there
are no King’s Officers or Soldiers now at Saugor, &c.
should not Officers, who are to come say next year, to
a Station where there are King’s Troops, be able to
know the ‘“ Rules and Articles of War which govern
II. M.s Troops: and why should not H. M.’s Oflicers
also, at all times, be able to refer to the Code of the
other Service.—lt is too late when an Officer comes
into Court, to begin Lo learn whal he ought lo have
known years ago.

6.—The Codes of the two Services should be in the
hands of Officers of both Armies—the expense would
not be 50£ a year. While upon this subject 1 can-
not refrain from remarking, that of the Evidence of the
Mily. Commission taken before the House of Commons
as to the *“ abolition of Corporal Punishment, or «
Substitute in its stead”—there were 2 Copies only sent
to Bengal (Calcutta) one to the Gov. Genl. of India,
and one to the Comr. in Chief in India—I believe there
were 6 copies only, “ Public and Private,” sent to
Bengal—though the question is one of Vital Import-
ance to the King’s and Company’s Armies in India:
if not to India itself'!
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PRELIMINARIES BEFORE TRIAL.
AccusATION.

1.—The G. 0. C. C. 8th Feh. 1802—direct a pre-
vious and full Investigation in all Cases of Charges
or Accusations being preferred.  The Order recites—
“ The frequent asscinbling of General (*) Courts-
Martial being productive of much inconvenience to the
Public Service—the Comr. in Chief directs that
when a Charge shall be preferred against either an
Linropean or Native, the Seuior Officer on the Spot
shall order a full investigation to be made into the
grounds of Complaint, the result of which accompanied
by lLis own Report and a List of the Witnesses, who
bhave been examined, is to be forwarded to the Gene-
ral Oflicer Comg. in the District.”

2.— In the event of the General Officer Comg. in
the District not being satisfied that there are suflicient
grounds to bring the person accused to trial, or that the
Inquiry has bheen carried to the extent which the cir-
camstances of the Case admitted, he will thereupon
direct such forther Tavestigation to be made as he may
deem necessary ; aud if, on consideration of the whole
of the Proceedings, he shall be convinced that the
Charges ave frivolous or ill-founded, he will thercupon
order the Prisoner to be enlarged, and report the
whole particulars to Ilead-Quarters.”

3.—“1n drawing up the Charges, accuracy and
precision are indispensable,  All Charges ought to be
drawn out in so full and clear a manner as to leave no
room for doubt or misconception; and it is the daty
of the Judge Advocate to remonstrate against the
Court’s proceeding to trial on a Charge that is

[ ]

(") What would Lord Lake have said if alive, on hearing that
there were 118 in 1835—and 159 persons tried in 1834—while from
1824 to 1833, both inclusive, there were 483 persons tried in 10
years heing an average of 48 or 49 yeatrly. The year 1834 inore than
cqual to the average of 3 years, See Title * Genl.*Ct.- Martial.”
Miscellaneous matter.

Even in Cases of Regt, Courts-Martial, in intricate Cases, Court
of Inquiry are held, ¢

Ct. of Inquiry
before Trials

Further
Investigation,

Charges.
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deficient in accuracy or perspicuity.” (*) I have given
the above Order as it is published in the Mily. Regns.

4.—It was declared by H. M. Geo. 83—(3) that
material Justice requires that aii Offences should
become the subject of Investigation and Trial as
speedily as possible after the time of their Commission.
¢ His Majesty, adverting to what has in some measure
appeared in the course of both these Trials, has
expressed his extreme disapprobation of keeping
Charges against an Officer or Soldier in reserves until
they shall have accumulated, and then bringing them
before a General Court-Martial collectively : wherea:
every Charge should be preferred at the Time when
the facts on which it turns are recent, or, if knowingly
passed over, ought not either in Candour or Justice to
be in future brought into question.”

5.—Tlhe first consideration is as to the Time when
the Offence was committed. The Limitation is 3
years, except the Person has not been amenable to Jus-
tice within such time, by * his absence or some other
manifest Impediment” (¥)—This Limitation taken in a
Mily. point of view, is more favorable than the Common
Law. Ifa Crime has been committed, not beyond the
period of the Limitation, the Trial may take place;
if the Lmpediment shall not exist to delay it. () Bat,
it would be unpardonable, even, to delay the Trial of
any Crime known at the present Time of Commission ;

(?) See Miscellaneous Matter—Title—¢ Plea”—*¢ Charges”~
“ Genl, Ct.-BL” &,

(?) Tytler 163—Exts. Remarks on Trial before a Court-Martial
heldr at Edinburgh, in March 1798, See * James’s Decisions.”

(*) Anl. Art. 20,—Sect. LXXI, Company’s M. A., but if the
Case bits been referred to the Ct. of Directors 5 years is the time
insiead of 3 years, 1t appears that before 1800 ¢ Desertion” was an
excepted Case and tried afterany Japse of time ! p, 119. M. 8, J. A. G.O.

It must be recollected that this Limitation only extends to Mily,
Offences. By the Common Law a man may be tried after any lapse of
time, uuless limited by any particular Statute, (P. C. M. p. 458, Note
221.) Gov. Wall (Goree) was tried in 1806 for a Murder committed 20
years before—Ulews in 1830 for a Murder in 1806, and other Cases
might be quoted,

(%) Tn Cases of Murder or even Mily. Cases aflecting Life, the
sooner the Trial takes place the Petter,
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unless the Public Service rendered it inconvenient (%)
to proceed with it. (7)

G.—Another [wint to be considered is, whether the
Evidence is of that nature that a legal Conviction can

be insured. I have beforeshewn (8) that the Genl. or-

Officer Comg. the District, is to see that all the neces-
sary and available Evidence is brought forward—this
is the object of the Court of Inquiry. The D. J. Adv.
Genl. of some Divisions (°) has the perusal of the Pro-
ceedings before they are sent to the Adjt. Genl. of the
.Army ; (*°) he certainly should do so in all Cases of
Crimes affecting Life ; and all Cases of a complex or
doubtful Character ; (*') as he may suggest Questions
or points of investigation, of which it is his Duty to be
informed, (**)
7.—Another Point is, whether, considering the na-
tare of the Case, the Crime, if proved, will deserve
any punishment, or notice which might without T'rial
be passed on the Case; for, as regards Officers, if a

(°) The Public Interests must be a first consideration. The danger
of Delay is great—the Witnesses for the Prosecution and Defence may
by delay, be at a distance, may have gone to Europe, or left the
Country—(See Miscellaneons Matter—¢ Charge given up.” The
Prisoner has not the perfect recollection as of a recent Transaction—
He may, thinking the Case bygone, have destroyed Papers which
would have been the means of his acquittal, He may be removed from
a distance frum the advice of friends—his witnesses may be removed
to a great distance, they may be dead—and many other circumstances
may combine to cripple his Defence—even the witnesses for- the
Prosecution who might have been favorable may not be forthcoming.
In the Case of an Accusation of Rape—if the Woman does not
¢ presently discover the Offence,” the Law casts suspicion on it—
Blackstoue 4—213. And iu many Cases of Misdemeanors even 6
months are often made the Limit beyond which an Action will not lie,

(7) Though no Officer or Soldier can he tried after the time limited,
a Court of Iuquiry may be held at any Time—(8ir C. Morgan, Mte—
J. A. G. Tytler p. 161.)

(¢) Para. 2.

(?) Who sometimes conducts Special Cts. of Inquiry.

(") The A. A. G. of Division is the Staff Officer to whom they are
sent.

(") The Adjt. Genl. submits them to the Comr, in Chief, and before
Charges are framed, the Case is usually sent to the J. Adv. Genl.
In ordinary Mily. Cases they are not sent to the J, A, G,—at Home
only in Cases requiring his opinion. .

() Every J. A. of fair ability and application, must have
more knowledge of Judicial Duties than other Staff Officers more

Proofs.

If Trial is
required.

talented—and we may say with respect to efficient Officials, that ability/ /
resulting from research, is more usetul than talents of the highest order.’.
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Reprimand were to be the result—which Reprimand is
to be given “ in such manner as the Comr. in Chief may
be pleased to direct,” and in General, Orders—1 think
in some Cases, the Court of Inquiry, (or other mode of
establishing such culpability,) having been held; it
might be noticed in G. O.—in a way sufficient for the
occasion. (*3)

8.—The mode of arriving at a correct knowledge of
Facts proper to be submitted to the solemn Ordeal of
a Military Tribunal, is of great Importance. Much
may be affected by the zeal of the Officer Comg. the
Regt., who should be expected, before he submits a
Case to superior Authority, to fully investigate, himself,
every circumsiance by means of a Court of Inquiry ;
for no private Investigation can ever impartially elicit
the real Truth, or satisfy the Parties. The parties con-
cerned, if not all present, have not a previous means of
bringing forward those points favorable to their Case ;
which if known, might render a Trial unnecessary. ('4)

9.—Another important consideration, regarding the
Proceedings of a Court of Inquiry, after every thing
has been done—when the Officer (*5) has full opportu-
nity of being present, and states the Witnesses to re-
but the Charge—it should be directed, in all Cases,
that there be a List sent with all Courts of Inquiry,
detailing where they are ; and the means of procuring
their attendance; or if sick ; and a Report should be
made to the Gencral or other Officer Comg. the Divi-
sion when any Delay is likely to take place as well as
to the J. Adv. Genl (*6) The order on the subject is

() Another important consideration is, the character of the Testi-
mony* to be adduced—whether the Witnesses for the Prosecution
though equal in number, are more deserving of Credit than those for
the Defence—whether there is any Party Spirit or Bias against the
accuscd—whether the Accusation has been hrought forward from
Motives of Mulice—or from Motives in which the good of the Ser.
vice has no share in the Condact pursued towards the accuséd !

(") We must recollect that the Analugy of a Court of lnquiry
with a Grand Jury is here lost sight of—I shall, under the Head
“ Court of Inquiry,” enter into the Case more fully.

(") Tallude: chiefly to the Cases of Oflicers; for the Trial of
N, C. O. and Soldiers is usually ordered by the Genl. Oflicer Comg.
the Division. 1o the Case of King’s Snldiers, it is 8o ordered, in India.

(") A Repert is very properly ordered to be made by D. J. A, G.
to the J. A. G, Weekly, as to tfe probability of any delay—in the
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excellent, because it gives the Comr, in Chief the
means of regulating the Time of Assembly ofa Genl.
Ct.-Martial—for otherwise, Officers may be drawn
from other Stations to be Members of a General Court-
Martial ; (*7) or Courts may be ordered when the
Witnesses are not forthcoming.

10.—A Charge should be laid before the Court of
Inquiry, and also a List of the Witnesses, and if the
proof fuil to substantiate the Charges, others should be
prepared before the Proceedings are sent to the Adjt.
Genl. (*®) In framing the Charges which are to be

*submitted to trial before a Genl. Ct.-Martial, care
should be taken that they deviate not from the Truth,
or do not overcharge the Facts of the Case. (*?) The
use of the words ** Scandalous-Infamous- Conduct”—
and the like terms, should rarely be used—for if not
proved, and though how’hly Acquitted, still there is,
in all honorable minds, a feeling of disgust in hearing
Charges read against a brother Oflicer, who, to their
minds, is innocent till found guilty—nor does the Law
of the Land set the example of using such Epithets.
There is a legal Phraseology, necessary in some res-
pects, by which we style “ Murder,” as ‘° Malice
aforethought” to distinguish it from the Crime of
“ Manslaughier’—and in the Crime of High Treason

Case of Euaropean or Native Commigsioned Officers. I think the
Circular should be general; for there are other Cases where it may
equally apply. See Circular J. A. G. No. 501—26th Sept. 1833.
Miscellaneous Matler, Title ¢ Judge Advocate.”

('7) 1n the Case of the late Li. Col. Hunter, tried at Meerut, in
1834. Officers were brought from Muttra, Delhi and othcr Stations :
and not one of the Officers at Meerut was on the Court,

(18) The J. A. should draw up the Churges, or See them before
sent to Mead Quarters—See Para. 3.

() In the gperations in Bundelkund, on 21st to 27th May, 1804, Lt.-

Col. V. 5th Native Cavy. Comg. the Force, was tried on the following
charges :—

Cuase 1—Clarge 1st—* For neglect of Duty and unofticerlike beha-
viour in detaching Capt. 8. —with the 1st Bn. 18th Regt. N. I. and
Dett. of Art. under Capt. F. on the night of the 20th or morning of21st
May 1804, to Betwah, when he (Lt.-Col. F.) knew, onthe 17th of
May from, &c. Lt.-Col. 8. that the Enemy had entered the country in
force, and was informed on the 20th of May, previous t6 the march of
Capts. S.and F., that a Dett. of the Enemy had arrived at Erich, and
by such neglect of duty, in allowing Capts. S. and F. to march, hav-
iug exposed them and the Detts, ugder their Command to the risk of
being cut off.

Charges.

Not over-
charged.
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« Traitorous ;" but, in other Cases, we find not strong
terms used in Indictments! The Article (*°) punish-
ing behaving in a * scandalous, iafamous manner’
should be seldom used. If the Officer’s Crime
were charged to be ¢ Unbecoming the Character of
an Officer and Gentleman,” and the facts proved
warranted a Sentence of Cashiering, such a Sentence
would be passed. If ¢ scandalous, &c. manner” be
charged, and be not proved ; and though an hon’ble
Acquittal follows ; there remains still the stigma of
having been charged with undeserved Censure. (*')

2d.—For shameful neglect of Duty on the 22d May last, in not
supporting, or sending assistance to, the Detts. under Capt. S. and
F.from 2 A. M. until about 10 A. M, of the same day ; although he
(Lt.-Col. F.) knew that these Detts. were exposed to the attack of a
Superior Force, and by this shameful neglect of Duty, having caused
the loss of Capts. S.and F. and the Detts, of Arty. Sepoys, and the
Guns, which were at Belwah.

8rd.—For Scandalous Misbehaviour and shameful neglect of duty in
delaying to take any steps to attack the Enemy or to use any endea-
vour or exertion to recover the Guns, which had heen taken on the 224
of May last, by the Enemy, from the morning of the 22d uutil the
night of the 24th, or morning of the 25th of May.

4th.=For Scandulous Misbehaviour before the Enemy on the 25th of
May, in not attacking, or endeavouring to attack, the Enemy, when
they were on the opposite side of the River, or when they were upon
the march, as he (Lt.-Col. F.) states, when the Enemy had no intention
to attack him.”

oth.~For shameful neglect of Duty, and Conduct tending to
bring Disgrace on the British Arms by retiring behind the Betwah
River on the 27th May last, in consequence of hearing a Report, that
the Enemy had taken Culpee, when he, (Lt. Col.-F.) knew that the
Enemy had neither Infy. or Guns, and if the place could have been
carried by dismounting Horsemen, Lt. Col. F, ought not to have
entertained an opinion so disgraceful and ivjurious to the Troops
under his Command, as that 5 British Corps and 8 Guns were not
equal to retake it within a very short space of time.”

It is said these Charges were brought forward to appease popular
Clamour: and he was fully acquitted. The fact is, the constant Suc-
cess of Lord Lake, and the failure of the Hon. Col. M.s Dett.
(tholulgh the Colonel was never tried) was the Original Cause of the
trial !

Case 2.—In the Case of Lt. Cl. Hon. T. M. 44th Regt. for the affair
at New Orleans on 8th January 1815—the 2d Charge was for “ Scan-
dalous and infamous misbehaviour before the Enemy near New Orleans,
&c.” of which part he was most hon’bly acquitied—hut Sentenced to
be Cashiered for other conduct—(G. O. H. G, 14th Sept. 1815.)
Case 26 p. 103, P. C. M. (Hough.)

(%) Art 31.

(*') Case 3.~In the Case of Major Genl, P. tried for a failure in
Upper Canada in Sept. and Oct. 1813—and charged with conduct
Disgraceful to his character as an Officer—< in not attempting to rally
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Tt is a cruel thing to overcharge the Conduct of any
Officer : and if any Officer who shall fail to prove
the Facts charged by him to be ‘¢ scandalous, &c. ;
he should be himself tried. I would never suffer any
Charges to be framed without Oflicial Revision !

the Troops, &c.” he was thereof fully and hon’bly acquitted, but Sen-
tenced to be publicly repnmanded and to be suspended from R. and
P. for 6 months—* for Error in Judgment, and deficient in energetic
and active Exertions.” Confirmed as to the ¢ Reprimand. O.
H. G-9th Sept. 1815. Case 5—p. 347—P. C. C. (Hough.)
I have been assured by the brother of the late General, that he
died of a broken heart at the age of 41! His Superior Officer was
®ordered Home, I heard from good authority, for trial; as 1t was
found out that he had occasioned the failure, by not’ reinforcing
Genl, P.~—he died on his passage Home. See also, Jumes’s Account
of the Campaign.~— IVestminster Rev. 1826-8.

|
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CHARGES.

1.—Charges should be simple and divested of the
intricacies of Civil Law, and of ¢echuical formal-
ities, and be drawn up in the plainest langnage as
to the Facts charged ; so that the Prisoner of the least
understanding may comprehend the Accusation made
against him. (). And it has been declared to he
improper to unite a number of Charges, each separately
considered venial and trifling, to form grounds for
bringing an Officer to trial ; which should only be
resortled to in extreme Cases. (*) All Charges should,
also, detail the names of the Places where the Crimes
were commitied, and the dates of the Facts to be
charged ; so that the Prisoner may be able to know
precisely where to look for his proofs to rebut the
Charge. (3) If the facts of Accusation to be brought
against a DPrisoner relate to distant periods, it then
becomes a question whether Evidence is capable of
being produced so as to aflord reasonable ground that
the Charge will be proved. If not, or the Evidence
on any particular points is insuflicient as proof, by
reason of the death, or unavoidable absence of Wit-
nesses from India, &c. or that the Witnesses are very
distant and cannot be brought forward without great
inconvenience to the Public Service—and as regards
the Witnesses for the Defence as well as for the Pro-
secution—then, in the oue case the Charge should he
abandoned—and in the other, the guestion should be,
whether it be absolately necessary to try the Person
notwithstanding tle inconvenience; or whether the
more advisable course may not be to refrain from
arraigning the Party, and marking his Conduct in some
other way. If the Conduct be such that, on Convic-

M(') G. 0. C C. 25th Nov. 1826, See “ Charges” Miscellaneous
ntter, '

(*) G. 0.C, C. 8th July, 1826. If it be said that if such Charges
are sent to the Adjt. Genl. they will be returned, the fact is true—
but there must be a dclay and Correspondence, in a Case in which
the Officer may be kept lonuer in arrest; which might be avoided
if those in Command always investigated minutely 1nto all Complaints
and Disputes, before sending them to the Geunl, or other Officers
Comg. Divisions, &c. This ia a duty of the very first importance,

(°) See * Plea” Miscellancods Matter,
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tion, the Officer would be Cashiered, or that an Exam-
ple be required, then Justice would require a public
Trial. Where a gerson in Civil Life has cause to make
a Complaint, he should send a written statement to
the Comg. Officer of the Officer’s Regt., by whom it
will, through the proper channel, be forwarded, if
necessary, to the Adjt. Genl. of the Army. (%)

ADDITIONAL CHARGES,
1

1.—TIt is stated by Capt. Simmons (5) that « A
Court-Martial cannot entertain any additional Charges
brought forward subsequent to the Swearing of the
Court and the arraignment of the Prisoner, either as
referring to the Charges in issue or {o a distinct
Offence. 'This rule is not only established by the
Customn of Courts-Martial, but must result from the
terms of the Oath administered to each Member:
““You shall well and truly try and determine, according
to the evideuce, in the wmatter (°) now before you.”
The Prisoncr is unquestionably amenable for any

(*) In the Case of an Apothecary of a County having a Complaint
to make agaiust an Oflicer of the Regt. of Militia for supposed
mismanagement in Regtl. Aflairs, and made it to the Comr, in Chief,
demanding the trial of the Officer,—it was decided that, not being a
DMily. person, he had no Right to prefer Charges, nor to demund the
Trial of an Officer—but was advised to make his Complaint through
the Regtl. Authorities.—Williumson’s Anot, p. 61, note 106. MS,, J.
A.G. O, p. 147)

If sent direct to the Adjt. Genl. even, it has to be laid before the
Comr. in Chief. It has to be referred to the Officer Comg. the Divi-
sion to be sent to the Officer Comy. the Regt. to which the Person
belongs; or may be sent direct to the Officer Comg. the Regt.
(except wher® the Comg. Officer himself be the Party complained
against.) So that the Adjt. Genl. and Comr. in Chief would have
the Case at least twice submitted—whereas, by adopting the proper
course, it way be settled without the Superior Authorities being
thus troubled. The Adjt. Genl. would, I apprehend, retarn the
Complaint to the person who sent it, with directious to adopt the
regular Course of proceeding: but the object is to prevent incon-
venience. That such persons way know how to proceed, when they
bhave a Complaint to make.

(%) p. 147 (1835.)
(%) I have proposed (p. 23) th® use of the word ¢ Matters.”
See Note 53.

Q
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Ofience wunconnected (7) with the subject-matter in
issue, committed within the limited period, prior or
subsequent to the date of arraigument,; but such Offence
must form the substance of a separate Charge, and the
trial be distinct. The Court, if ordered to try it, must
pass Judgment on the Charges to which the Prisoner
has pleaded, and, being re-sworn, proceed independent
of the former trial, and as in ordinary cases.”

2.—1f Capt. Simmons means that Additional Charges
in relation to another and distinct subject, [ think so
too, (8) because thongh Military Courts are not bound
by the strict Rules of the Civil Courls, still it is not
right or just to call upon any man to plead to several
and distinct Crimes. But an Additional Charge relat-
ing to the same subject, or continnation of misconduct,
and if, due notice be given, and the Prisoner be pre-
pared (and if not prepared time must be given him)
there can be no legal objection. I have purposely
worded the Oath by the use of the word *“ Malters,”
that such Additional Charge might, without dispute or
cavil, fall within the strictest construction of the Qath.
Additional Charges may be framed by a Court in Case
of Contempt, and after the Sentence on the Original

(") T do not understand this reasoning—surely, if a fact connected
with the Trial in 1ssue becomes known within the period of limitation
for Trial, it may be tried—it may be connected in this way—d, is
tried for embezzling Money belonging to B.—if afterwards appears,
that 4. had commtted aoother similar Crime towards the said 1.
not hnown till the Court had been sworn and the Prisoner arraigned.
Capt. 8. surely will vot contend that such could not he tried ; he
suys if ¢ unconnecled with the subject matter in issue,” as if, omitting
to try at the precese time, any matter connccted with the issue, was
a bar to a trial, even though by another arraignment! Clause 16
Anpl. M. A. and Sect. XVI. Company’s M. A. only declare that
¢ po Officer or Soldier acquitted or Convicted of any offence, shall
be liable to be (ricd a scrond time for the same offence—unless in the
Case of an Appeal from a Regtl. to a Gl. Ct. ML.”

(*) Mr. Ady. Genl. (Pearson) I have understood,  stated that,
“at Common Lnw, Murder and Rape should be tried separately.”
But surely, Mutivy and Descrtion may be properly tried, in the
following Case. A Soldier knocks down a N. C. O.in the execu-
tion of his duty, and then deserts—n>w, in this Case, we see that
though there are two distinct transactions—there is no proper sepa-
ration to be made. The Evidence would prove the fact of quitting
the Regt. and the only remaining Evidence would be the non return,
and subscyuent Conduct. Surel¥¥ you would not hold a fresh Court,
to produce such Evidence.
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Charges, the Court may pass Sentence for the Con-
tempt—(See Index)—Colonel Kennedy, p. 51, (1832)
treating on Addl, Charges, states—* bat if, before the
receipt of the latler, the Prisoner has been arraigned
and (he trial commenced, the manner in which the
Court should proceed still remains a point which has
not been yet decided by competent Authority.” I
think it should be settled, that, ‘ any Additional
Charges relating to the same subject-matter, or in
continuation of the Prisoner’s ther misconduct, or in
Cases of Breach of Arrest, or of Contempt of Coart,
"may be tried notwithstanding the Court shall have been
sworn, apd the Prisoner duly arraigned, provided due
notice and time be given.”

ForMER CONVICTIONS.

1.—T have gone into the Question of previous Con-
victions at p. 57. At ITome, previous Convictions are
not confined to the same Offence as that for which the
Prisoner is tried. At Winchester 11th Jany. 1831,
Wm. Brookstone was tried for ¢ Machine-breaking”—
on Verdict of Guilly being recorded, Myr. Seijt.
Wilde tendered the Certificate of his former Convic-
tion ¢ for Fowl-stealing in Dec. 1820, and his Sen-
tence to Transportation for 7 years beyond the Seas.”
(®) T would strongly recommend that «/l Convictions,
whether the T'rial be for a Mily. or Civil Offence, or
that the previous Convictions were for a Civil or Mily.
Crime—should be given in Evidence in all Cases, (')

(®) Mr. Jus. Parke said, there was a_difference of opinion among
the Judges, as to the practice upon this Point. When on the Northern
Circuit with his brother Park, Jus. Park thought Evidence of a prior
conviction should be tendered before the Verdict; and he, that it
should be aftericards—Examiner 16th Jany. 1831, It secems the
Judges have decided in receiving the Certificate before charging the
Jury—I cannot see why it should not he soin Mily Courts, And
I think, as above described, the former Conviction should be recited
in a Count of the charge. 1t is clear that if the former Conviction be
for a different offence than that under trinl, it cannot affect the issue;
unless people presumne that because a man has committed one Crime,
it is probable he has committed another.

(') The Circular prohibiting their being received in Ciril Cases,
is grounded on the 84th Article of War—see ¢ Convictions prervious
-X:':‘l_i:;cel. Matter. 1 am arguing«s to the incorrect principle of the

rticle,

Proposed.

P’roposed.
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for if a man has subsequently bebaved well his Charac-
ter will be of'advantage to him—if his Character has not
been improved—then is the greater rpason to produce
them. (") As to the rcason for the thing, it is surely
the same thing, whether a Soldier be tried, convicted,
sentenced, and the Sentence executed—by a Civil or
Mily. Court—the C'rime is the same—and the object of
the Article ought, in reason and equity to be the same
in both Cases. 'There should, if my rule be adopted,
be adirection that on the Prisoner’s return to his Regt.
a Certificate of the Crime, Conviction and Sentence
should be sent to the Regt. on the completion of the
Sentence—indeed, in some Cases it is negessary to
have a Certificate as to the endurance of the Punish-
ment ; alter which in Felonies and Misdemeanors
(except perjury) it has the effect of a Pardon, (") aud
makes him a competent Witness.

Cory oF CHARGES TO PRISONER; AND LisT OF
WITNESSES.

A Copy of the Charge should be given to the Prison-
er as early us possible, as well as a List of Witnesses
for the Prosecution, in all practicable Cases. ('3) Tle,

(™) A Comg. Officer of A King's Regt. once asked me if they could
give in Evidence a Conviction of a man of their Regt. tried for Theft
in the Supreme Court at Madras, the man had been sentenced to
Imprisonment, and his punishment being over he had returned to his
Regt.—They wished to produce this Conviction agaiost the man, if
possible, as he was a notorious bad Character, and wrote to Madras
to get a copy of the conviction ; that was a Case in which, without it,
there might have been no previvus conviction to bring agaimst ham —
and the man would thus go befure the Courtas if tried for a first
Offence, 1t is well known that some¢ men are constantly committing
offences short of a Crime triable even by a Regtl. Ct. Martial-——hence
the use of introducing “ Summary Conviction—Punishments.””—See
Note 2, p. 67. .

Really if the object be to mcte out Punishment—and it he admitt-
ed that you can, now, on a trial for * Mutinous, &c. Conduct,” give
in a previous conviction for ** Theft from a Comrade” or the like—
why not give it in a Case ¢ of Theft” when tried by a Civil Court—
or, if tried fora Cicil Crime, why not give in previous Convictious ?
I cannot see the force of the distinction.

(12) 9 Geo. 4, c. 32, 5. 3,4 and 9 Geo, 4,¢. 74, 5. 35,

(*) G. 0. C, C.23rd Sept. 1826. A man kept 11 days in confine-
ment and 4 days after his trial wds over—the sentence never properly
made known —batta due—applied for without success,
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at the same time, should be called on for a List of his
Witnesses, if any are to be summoned by thel. A.
The same coursg applies to «ll Courts, 'The dutyin
both the above Cases, as the Order states, devolves
upon the J. A. i it be a trial by a General, and upon
the Staff Officer or Adjt. if by an inferior, Court-
Martial. ('4) 1f a King’s Officer, the Charges are
usually Signed by the Adjt. Genl. to H. M.’s Forces
in India. (')

WIUiTNESSES.

I have stated above that a List of Witnesses should,
in all practicable Cases, be given to the Prisoner.
Besides the aflording the Prisoner a knowledge of the
Persons who are to give Evidence against him,—there
may, in some Cases be an ohject in knowing, or inque-
ing into, the Characters of the Witnesses. I mean not
in ordinary Cascs, or where Officers and Men of honor
are the Witnesses—('®) but where Witnesses aie to
come from a distance, and are unhnown tuv the Pri-
soner, time may be required ; even by the Wiluesses
themselves.

Where Witnesses are at a distance, there is ““an

Ixamination de bene esse—that is, Interrogatories by
the party, to the parties transmitted to, and the answers

(") Where a Court remarked that the Officer had nnt received a
copy of the Charge, the Comr. in Chief observed that, the Substance
of the Complaint shouid have been made known to the Ofticer: the
Charges being put in form afterwards. G, 0. ¢, C, 11th April, 1827,

() By the Dy, Adj. Genl. (K. T.) Madras; and by the B, M,
K. 7. at Bombay. Ia the Case of Capt. A., 11th L. D., the Charges
were signed by the Company’s Adjt. Genl.—the Prisoner in his Plea
ohjected that the Charges should be signed by the King’s Adjt.
Gepl,  The Court overruled the objection. The witnesses for the
defence had been examined. A Letter was produced by the Pre-
sident enclosing the Charges signed by the Adjt. Genl. (K. T.)—
both were read=—-Capt. A.—requested the Trial to rcmain as under
the former Charges (they were the same Charges.) The Court
decided to let the Case stand, G. 0. C, C. 31 (King’s 1st.) Feb. 1834,
Itis to be remarked that there was no legal objection to be made ;
for one Adjt. Genl, is as much the Comr. in Chief’s Stafl as the other.

(') In the Case of High Treasgn or Misprision thereof, a hst of
all the witnesses is given 10 clear days hefore the trial (excludiug
Sundays) by Stat, 7 Ann, ¢, 21,

List of.

Examination
de bene esse,
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taken before a Justice of the Peace.” (*7) I think the
J. A. or the Comg. Officer of the Station should do so
when there is no Justice of the Pegee or Magistrate
at the Station. (‘%)

ProsgcuToR,

1.—1It is directed that—* If the Crime be of a
general nalure, and not an injury to an individual, to
coll on the person preferving the Charge to appear as
Prosecator ; and the J. A. is to snbmit the expediency,
generally, of the Oflicer Comg. the Corps or Depmt.
to which the Prisoner may belong, being required to
sustain the Prosecution.” (*?) I know that in I1. M.’s
Service the Captain of the Troop or Company, or the
Adjutant is usnally the Prosecutor at District or Regi-
mental Courts-Martial—but, then, the Crimes hefore
such Courts arc inferior in magnitude to those triable
before General Courts-Martial — and, besides, the
persons tried hy the former are always N, C. 0. or
Soldiers—while those tried by the General Court-
Martial are, at times, Commissioned Officers. 1 am
not going to make a frivolous ohjection on the score of
the Rank of the partics arraigned—but I address my
observations to all Cases before General Courts-Martial
—first, as to Crimes of a generul natare,

2.—The Crimes presupposed, are those aflecting
Discipline—*to the Prejudice of Good” Order and
Military Discipline”--or < Omissions—Commissions
—Neglects, &c.” or sume Conduct ““ Unhecoming the
Chacacter of an Officer and (or) a Gentleman.” In

L]

(') “ In the event of difficulties existing to the detention of a
witness, the J. A. shall propnse the Kvidence required being taken
in the presence of both parties, before n Magistrate ; and il is un-
derstood, that the necessity of the above Cases being established,
and the Court-dartial being satisfied, that the Consent of hoth parties
bad been obtamned” (showld be inwriting) ¢ such Fvidence mway be
Iegally receivedl on the trial. ¢ Circular No. 2185, J. A. G, 220d
Novr. 1830, by order of Govt, I think such sbould be legislatively
provided for.

(8) AtKurnal for instance, the Magistrate and Collector resides at
Panceput, 20 miles off.

() Circular J. A, C/s Office, No, 178, 15th June, 1832.
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such Cases surely the J. A. ought to be competent to be J.A. should

the Prosecutor, as heing, usually, of some 15 or inore
years standing, he must possess a suflicient knowledge
of Military Duties, and of the common Rules of Evi-
deuce which apply to such Cases. (*) We see that,
in the Case of the inferior Courts, there is a public
Prosecutor, by Cuslom ; in some Regts. he is the Cap-
tain—in others, the Adjutant of the Regt. (*)
3.—1In the Case of Crimes committed by Oflicers or
Soldiers, such as Muvder, or other Crimes of a Civil
nature, I do not see how the Comg. Oflicer of a Regt.,
*generally speaking, can be tH® proper person to be the
Prosecutor. e cannout be acquainted with the mode
of proceeding in such Cases. There can be no
facts within his knowledge which bave not either been
recorded on the Proceedings of the previous Court of
Inquiry—or which he cannot communicate to the
J. A.—but supposing, as is sometimes the Case, that,
not being used to the Proceedings of Genl. Courts-
Martial (), the Comg. Officer may not recollect at the
moment, or belore the trial so as to put the J. A. in full
possession of the Case, as I have known ;—then, let
him be made a Joint-Prosecntor, at the discretion of
the J. A. Bat even Joiut-Prosecutors are often in-
convenient ; for though they are not to act against the
opinion of the J. A, (), every one who knows any
thing of the Conducting the Proceedings of a General
Court- Martial is aware that, thongh the Joint-Prosecu-
tor is to be governed by the Advice of the J. A., still,
if he proposes a measure which the J. A. does not
approve of, there may be delay, the Conrt must de-
termine the point, if the Joint-Prosecutor will not yield
to the J. As Opinion; and besides he has his Ques-

“(*) In H. M.s Service an Officer of 7 years Service, is eligible
to be a Major ; and all Oflicers are expected in 3 years to understand
the duties of a Captain.

(*') Itwere better to be the Captain of the Company ; because to
make the Adjt. the general Prosecutor may very much interfers with
his other dutics —and the Captain of the Company ‘more minutely
knows the Case of the particular man to be tried.

(**) T knew a Case 16 years ago of a Lt.-Colonel who had been 40
years in the Army, and had never becn a Member of a Genl, Ct,-
Martial. *

(¥) Lr. Actg.J. A, G. No. 483—10h Sept, 1822,

Crimes of
Murder, &c.

Pgoposed.
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tion to put as well as the J. A, which occasions a dou-
ble examination at times! The Joint-Prosecutor
should, in fact, be, publicly, dec]aredrto be merely pre-
sent to aid with his knowledge of facts, or to suggest
only ; butnot to combat the Decision of the J. A. after
he shall have assigned his reasons for adopting a dif-
ferent course.

4.—But, if we take the Case of an Officer, who has
been at variance with his Comg. Officer, as one Case—
we will suppose a disobedience of his Orders—here,
the Proofs are simple. If the Case refers to a mixed
question, in which ther® may be concerned several
Officers, 1 do not see why the Comg. Officer should
be the Prosecutor and Champion for the whole—the
Court of Inquiry, and other means, are in the hands
of the J. A., who not being a party, and having no
interest in the lIssue, must be unprejudiced against
the Officer to be tried—there are in his breast, no
feelings of Party or Bias against the Person to be
tried—no Regtl. grievances of long standing rankling
in his mind—he comes forth as the public Prosecutor
—1o see Justice done between the accusing and the
accused. The Comg. Officer, whose Orders have
been disobeyed—whose authority may bave been call-
ed in question—whose Impartiality may have been
impeached, comes into Court in many Cases, not
with an unprejudiced mind—and until we can school
the human mind to better thoughts and better actions
the case will always remain so. (*#) .

5.—If we examine the last Case, being the second
branch of the *¢ Circular” above quoted—that of “¢ an
injury to an Individual.” 1lere the argument against
the Individual being the Prosecutor is so adversely
strong, that 1 cannot conceive that any coubt can
exist, hnt that he is the last person to advocate his
own Canse. He comes into Court with the full belief
that he is an injured man, and no doubt he is, or the
trial would not be ordered, (*) but, with a strong
helief in favor of his own Cause, he is very likely to

(*) I speak of Cases generally, not referring to any one Case.

(*) Even feelings, which time might have softened down are
revived, and the very circumstancé of the order for the trial, puts
in activity all the Private Prosecutor’s ill-will towards the accused.,
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be led away by his feelings, and to lose his juﬁgment,
and to view the Case as one entirely of a personal
nature — whereas, every private injury against the
Character of the individual is brought before the Mily.
Court as some misconduct, which affects the Character
of the accused as Officer or a Gentleman. Now,
suppose the Officer who exhibits the Charges to
be a most talented Man, even to be familiar with the
Proceedings of Genl. Courts-Martial —to be well
versed in the Rules of Evidence, and in every way,
were the Case not his own, as fit as the J. A. or
@ven more 8o, to sustain h rosecution ; still there
appears to me to be a strong objection to his being
the Sole-Prosecutor—let him if necessary, be the
Joint-Prosecator. (*°) ,
6.—The J. A. G., or his Deputy, used to be the i‘ré’.‘;‘:gkc
Public Prosecutor ®efore Genl. Courts-Martial—the
word% were ‘“ shall prosecute ip our name,” and even
at District Courts-Martial each King’s Regt. had its
J. A. to conduct the Proceedings (*’)—I regret much
that any Person but the J. A. should be the Sole-Pro-
secutor., We have not in the alteration copied from
the Common Law, nor from the Civil Courts. With

(%) There are at times, points which may strike the Officer sending
in the Charges, or questions may arise in the course of the Trial,
which before did not vccur to him asd may result from answers
to the Deft’s, Questions—therefore, his being a Joint-Prosecutor is
8o far useful. He can as such suggest any Questions, and could do
no more were he Sole-Prosecutor, If he has any proper course to
adopt, which the Court may think right—the J. A. must yield, to
the Court—so that there can be no injustice!

(¥) The President was in the year 1830, first directed to conduct
the Proceedings of Distriet Courts-Martial,

Capt. Simmons, p. 152, states that ¢ previous to the existing Arti-
cles of War, it was provided, that the J. A. G., or his Deputy,should
prosecute imthe King's name, By the Custom of the Service, tha
actual duties of Prosecutor more frequently devolve on the individual
originating the Charge, or on a Staff Officer ordered to perform the
duty; it is, however, always considerced to be at the Suit of the King.”

As to H, M.s Servire, it appears to me that it would be advisa-
ble to re-appoint an Officer as J. A. to the Regt., as there would be an
inducement to an Qfficer to Study; and to be useful in many Cases.

The Genl. Regns. and Orders of the Army, p. 199, declare that ¢ it
is incumbent on all Officers to apply themselves diligently to the
Acquirement of a competent knowledge of Mily, Law, and to make
themselves perfectly acquainted with all Orders and Regns. and with
the Practice of Mily. Cts.” The expense of the J. A. was verytrifling,
angjevery encouragement should be given to Officers to act as J. A:

R
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a few ®ry rare Exceptions (**) no man ever thinks
of being the Prosecutor in his own Cause in a Court
of Law. At General Courts-Martial, a private Pro-
secutor and Comg. Officér stands in the awkward
position—if an Oflicer of his Regt. is to be tried,—
of pressing the P’rosecution againgt an Officer under
his Command ; and if any advers§ feeling did exist
between the two, such a proceeding is calculated to
make it lasting. L

7.—If we examine the Case of the J. A. as Pro-
secutor, we see in him no interest to favor either side
~his Course is straight.ward-——he acts,eas it wer
Nolnterest. s Moderator between the parties. He will not try
to aggravate the Prosecution by bringing forward
extraneous Matter, or using intemperate language. (*°)
Besides, we must well know that the Piosecution
has to undergo, at times, the Owdeal of two parties
examining—cross-examining, &c. In fact it'if one.
of those Cases in whid, * in the multitude of Coun-
séllors there is not always Wisdom.” I therefore
most strongly recommend that the J. A. should bLe
the Prosecutor, and that, in necessary Cases, the Joint-
Prosecutor should be appointed, to give information ;
but to act perfectly under the Advice of the J. A.

THE PLACE oF THE ASSEMBLY OF THE
GpNERrRAL CoURT-MARTIAL.

The Place of the Assembly of the Court is usnally

at the Mess-Room of some Regiment, agreeably to the

Orders of the Service. (") And has been held at the

Ifchaoged:  Pregident’s Quarters (*) when he bas been too unwell

€«

(**) Mr. Perry, Editor of the Morning Chronicle, Mr. Hone—and
other Cases: lately at Bombay, the Editor on a Prosecution for a
Likel by the Comwr, in Chief, at Bombay. '

(®) See Lt.-Col. Johustone’s trial in 1811—G. O, H. G. 12th
March 1816—G. 0. C. C, 2Ist November 1820—and 25th March
1830, and many other Cases—I have knowun an instance of a J. A.—
being censured in G. O. (1830), for intemperate Conduct and aggra-
vating the Prosecution ; I think not more than one or two instances
in 30 years.

(1) 'G. 0. C. C. 14th Dec. 1822.

(3) G. 0. C. C. 24th October, 1827,
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to move from his Home. And may be hel’at any
Place appointed by Aunthority. (3) It has never been
determined by Authority, whether a Court could by
its own Order, adjourn and meet at any other Place;
therefore the Custom is, to apply for leave to meet at
a more convenient Place.

S —

s
el d
.

* . (K
JurispicTION OF A GENL. CourRT-MARTIAL,

* As to the Prisoner, there should, before trial, be no
doubt as to his amenability to trial, either as to the time
limited by the Mutiny Act, nor as to the Jurisdiction
over him, arising from any other circumstance ; such as
whether liable to trial under the Mut{ngAct, or Articles
of War, or any other legal objection to trial exists!

oIt has been recommended after the Order for the
Assembly of the Court, and the Warrants have been
read, that the Charges should be read. () If there
should be any want of Jurisdiction the defect can thas
be remedied, as the Prisoner has not been arraigned. (%)

CHALLENGES.

1.—It is universally admitted not to be the’Cuastom
of the Army to allow of Challenges, at gegtl. Courts-

(*) On the Trial of Capt. M., 35th N. L., Meerut, 27th Jany. 1827,
the Court was held first at the Soldiers’ Library—but, being found
inconvenient, it was notified that the Court would be held at the
Mess Room of 1, M.’s 16th Lancers. .

(4) « If not embodied in the President’s Warrant ; as it formally

»brings before the Court the Mutter on which the Court are about to
swear expressly that they will duly adwinister justice.” Simmons,
p. 167, On the trial of Lt.-Genl. Whitelocke, Lt.-Cols, Johnstone,
Quuntin, &c. the Charges were cmbodied in the Warrant to the Presi-
dent, which was necessarily read before the Court was sworn.

() It was said by the J. A. G.on Lt. Geul. Whitelocke's Trlal,
printed Trial p. 797—*¢ it is perpectly understood, that,till the King’s
Warrant is signed, there is the power in the Crown,.or in the party
who brings forward the prosecution, to alter those Charges.” 1 think

till the Arraignment, and should be so settled ; and if there does ap-.

pear any thing illegal the Court are bound to adjourn and to briag it
to the notice of Competent Autharity. Xam speaking of extreme
Cases—the J. A. should be well informed on this point before trial.

Amenability.

No Regtl.

Proposed.
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Marti’. It is said that they are allowed at District
Courts-Martial. (¢)

2.—With regard to Genera? Coyrts-Martial, it is
singular that no Legislative Provision has been’ made.
The Analogy between the Civil and Mily. Courts does
not always hold good : for those which willapply to the
former, do not to the latter; there are Cases in the
Mily. Courts which could--never arise in the Ciwil
Courts. Both the Prosecator (Crown) and the Pri-
soner have the Right of Challenge, but the question
is seldom put to the Prosecator, in Mily. Courts, (7)
Where a Prisoner objected to the Captain of hig'
Company being a Member, which was overruled by
the Courts, such was disapproved of, but not because
he was the Captain of the Prisoner’s Company. (8) In
Mily. Cases, ifoften happens that the Officers of the
Prisoner’s Regt. may know that there is evidence to
convict him, but, it is clear that the Cases of insub»
ordination, or of riotous conduct in Barrack—Drunk-
enness and the Crimes which arise from it, are usually,
so clear in proof, that in such Cases a Challenge of
one or two Members is of little avail ; as three-fourths of
the Members generally agree as to the finding in such
Cases—and usually as to the Sentence.

(®) Evigence M. G. Sir J. Macdonald, Adjt. Genl. H. M.’s Forces
in his Evidence before the Mily. Commission (1835)=I recollect the
Challenge being allowed at a Genl. Regtl. Couwrt-Martial ; which
represented the fpsent District Court.  Capt. Simmons, p. 65, states
as to Regtl. Courts, * it is not usual to ask the prisoner whether he
has cause of Challenge ; though if he offer such as to render an
Officer ineligible as a member, it must necessarily be entertained by
the Court ; or its proceedings may be vitiated. The G. 0. C. C. 6th
May 1820, direct the Prisoner to be tried by Regtl. Ct.-Martial, to
be informed before trial who are to be the Members, and if he can
allege 7 ny valid objection he is to make it before the Coart is sworn,@
but, itis notthe Custom toask him in open Court if he has any
objection. It should be stated by authority whether or not Challenges
are to be allowed at the inferior Courts. Sir J. Macddnald stated
¢ I cannot trace, an instance of a challenge, in the Case of a Regtl,
Conrt-Martial, being either made or admitted.”

(") Io the Case of the Trial of a Native Officer on the 15th Qct.
1814—the quection was put to the Prisoner and Prosecutor,

(") G. 0. C. C. 6th May, 1834, and the Sentence waus not confirmed.
As the Captain, who had previvusly examined the witnesses on hoth
sides, conceived the Case was more fit for a Genl, than a District
Court-Martial—Thus, presuming ue had formed an opinion as to the
Prigoner’s guilt and the necessity for a more severe punishigent,
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3.—In the Case of the Comg. Officer of ti?e Pri- Comg.Officer.

soner’s Regt., I bave known the Challenge made

and rejected. (°)g The Prisoner conceived that his

Comg. Officer, who, as all Comg. Officers do, had
inquired into the Case before it was brought to trial

and had held a Court of Inquiry—was the Prosecutor

as well as his Comg. Oflicer, which characters of
osurse could not be sustained while he was a Mem-

ber. In the Case of District Courts-Martial, the

Comg. Officer of the District or of the Prisoner’s

Regt. is not to be the President (*°)*Whege a Comg.

Officer had hinmelf sent in a Charge against an Assis-

tant Suargeon of his Regt. for disobedience of his (the

Lt. Col.’s) Regtl. Order, and was appointed President,

and bis Challenge was over-ruled—the Comr. in

Chief disapproved of the Sentence, (**) as well as of

the appointment of the Comg. Officer as Presidegt. The
objection, therefore, was not merely to the President

being the Comg. Officer of the Regt. A Comg. Officer

must, in most Cases, whether the person to be tried be

an Oflicer or Soldier, know a good deal regarding the
Evidence to be produced : but his bare knowledge of

the Evidence should not, in ordinary Mily. Cases,
prevent his being a Member; as the public Service.

may, at times, require his being a Member, or even

the President. .

4.—The most important question is, whether an Member

Ofticer who i been a Member of a Court of fnquiry Ct loquiry.
held on the Prisoner’s Conduct may of not, also, be

a Member of the Genl. Cdurt-Martial held to try him—

(°) Private Midwood, 11th L. D., tried in August 1834, at Meerut.
(%) Warrant to Genl. Officers, and Circular No. 658, 24th March,
1830—If the Comg. Ofticer is not to be the President of a District,
«neither shouPl he, for the same reason, be a Member of a Genl. Court-
Martial—for he has in both Cages only one Vote. .
(M) To be “ Dismissed— Disapproved”’—* His Excy. the Comr. in
Chief Genl, Sir H. Fane ¢ deems the Prisoner’s objection to the
%artiality of the President of the Court ought to have been attended
19, and especially when the President declined to deny the expressions’
alleged to have been previously used by him, with reference to the
Prisoner—expressions which, if justly charged, undoubtedly gave to
the Prisoner a fair ground te plead his fear of the existence of preju-
dice on the part of the President. It was very indiscreet (considering
the nature of the charge) to have nominated the Lt.-Col. of the Regt.
to which the Prisoner belonged, to*he the President of the Court to
try him,”G. Q. K, T, No. 923, 15t Oct. 1835,
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On the trial of a Native Officer who ohjected to another
Native Officer belungiug to s Regt. being a Mem-
ber, the J. A. recommend that the Challenged Member
should withdraw—as he had been a Member of the
Court of Inquiry previously leld ou the Jemadar’s
Conduet. ()  There have been many similar Challenges
—it therefore, should be settled by Legislative Enact-
ment, whether-the merely having been a Member ®f
the Court of Inquiry; or having been a Member and
having given an opinion, shall govern the Case, in
appointing, such® Officers to be Members of the Genl.
or other Court-Martial; (*3) for if @fficers, likely to
be ohjected to, shall be Challenged, aud the Court be
reduced below the legal number of Officers, there must
be an Adjournment and Delay—I think the Rule might
be thus framed.

(%) Tried at Kurnal, 30th August 1826—G. O. p. 401. The Jema-
dar also urged that there had formerly been a quarrel between him and
the Member. And on the Trial of Serjt. Wilks, at Landour, on 20th
Oct. 1829, the J.A, challenged two Members who had been President
and Member on the Court of Inquiry held on the Prisoner’s Conduct,
and submitted that they should withdraw, to which theCourt acceded.

() The Analogy betyeen a Grand Juror and Member of a Court
of Inquiry does not hold good in all points—the former hears only the
Evidence for the Prosecution —the other, often, the Evidence on both
sides—the Grand Juror gives an opinion, the Member of the Court
of Inquiry does not always—So that the latter has more knowledge
than the former—the former hears the Evidence on one side, on Oath
—and merely gives an opinion that there is * a trge Bill”—sufficient’
evidence for a trial—the latter does not hear the@vidence on Oath,
and the Deft. may urge nothing at the Court of Inquiry ; and may
not even cross-examine the Witnessesproduced against him ; reserving
bimself for the Trial.

Baut, though there can be no doubt that where an opinion has been
given ; that such Members so giving an opinion should not be
Members of the Court-Martial, stil in this Case, as in that
of the Grand Juror, a Mujority only may be of opinion that
there are grounds for trial—In the Cage of the Grand Jiiror, it is not
known who dissented—1In the Case of the Courtof Inquiry though it
is usual for all the Members to sign the Court of Inquiry [0 in the
Case of Private Somerville, (Scot Greys) Special Court of luquiry,

. conducted by the J. A. G. (Rt, Hon. R. Grant)—August 1832, S
P.C. M., &c. 1834, p. 142] still a Mewber dissenting from the
opinion of the Majority may record his dissent (see p. 141 Note 35—
P. C. M., &c' 1834)—Now, the dissenting Members would not he
objected to by the Prisoner, but might be by the Prosecutor (Crown),
80 that as in the Case of the Grand Juror he is ineligible ; so should
be the Members of a Court of Inguiry upon the sunme reasoning—my
object is uniformity of system—the rule is not the same in all
Divisions of the Army, .
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5.—¢ That all Challenges which are allowed by
Law, (*4) shall be allowed at G eral Courts-Martial,
provided that no Officer who has been a Member of a
Court of Inquiry held on the Prisoner’s Conduct—ghall,
if he has given an opinion, be a Member of the General
Court-Mattial to try the said Prisoner for the same
Offence. 1If such opinion shall not have bheen given,
the Member of the Court of Inquiry is not to be appoint-
ed a Member, unless the exigence of the Service render
it necessary—in which Cuase the Prisoner will still
retain his Right of Challenge, upon grounds to be
Stated and to be decided by the Court. (*5) Provided,
also, ¢hat in an Appeal hy a N. C. O. or Soldier from
a Regtl. or District (*°) to a Genl. Court-Martial no
Member of such Regil. or District Court shall be a

(") The legitimate Caunses of Challenge are, that the person has
been heard to express an opinion of the Prisoner’s Guilt ; (or inno-
cence as far as the Crown, &r., is concerned) or that from age, (70
years of age), deafuess, or other infirmity, he is incompetent to dis-
charge the duties of a Juror, has been on the Grand Jury P. C. M.
(Hough) p. 943, Note 81, 1823.—¢ Tampering with Witnesses—or
declaring the Prisoner deserves to die,”’—Case of an Officer, tried for
Murder, in 1718, at Gibraltar, challenge allowed. Simes’s Mily. Lib.
vol. IV. p. 64. + Challenges have been reduced by Lawyers to 4
héads propter honoris respectum ; propier defectum; propter affectum ;
and propter delictum.” Simmons, p. 161 (1835.) —*¢ The cause of excep-
tion of kindred, though good cause of Challenge against a Juror, is

io: aln objection to the competency of a Wiiness.” Phillips’ Law Evid.
ol, 1. p. 16G.

(*%) Several Proceedings have been disapproved of in consequence
of a Challenge having hecn over ruled, when, perhaps, the Member
Challenged was only one of a Minority of 3 or 4 as to the ¢ Not-
guilty,” or as to the highest sentence—I think if, in such Cases, the
J. A, were directed to send the number of the Majority as to a Finding®
of * guilty”—and the number who concurred in the Sentence—it
would be seep that the Challenged Member’s Vote could not, 1n many
Cases, have affected either qption. In the Case of a Sentence of
¢ Death,” where 10 out of 15 (two-thirds) must concur, if there were
only ten concurred therein ; then if the Court had over-ruled the
Challenge there might be a doubt—but if eleven concurred and only
one Member challenged, there could be no doubt !

(%) Clause 16 Annl. M. A. only uses the words ¢ unless, &c.
appeal from a Regtl. jo a Geul. Court-Martial.”’—I think the words
$“or District” should be added to Clause 16--the reason holds equally
good in both Cases —both Sentences are approved, &c. by an authority
inferior to that of the Comr. in Chiaf—and Challenges are allowed.of
at District Courts Martial (sce Chatlenges.)

Proposed.

Proposed.
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Member of the Genl, Court-Martial. Provided, also,
that the Oflicer Col@. the District, or the Prisoner’s
Regt.,, or the Captain of the Trogp or Company to
whigg he belongs, may be President, or Member of any
Couri-Martial to try the said Prisoner, if such Oflicer
be not legally disqualified—and provided that if appoint-
ed the Prisoner may Challenge such Officer; such
Challenge to be decided by the Court before which it
shall be made.”

G.—The J. A. has the right to Challenge as well as
the Prisoner, and several instancegs of his so doing have
occurred. ('7) 1 think if a List of the Presidegt and
Members was given 1o the J. A. and to the Prisoner,
a few days before the Trial, many Challenges may be
avoided—and much inconvenience be prevented : for,
where there is no want of Officers, it would be hettee
if a reslly valid objection could be made known to the
Ofticer ordering the Trial; and be settled, without a
Challenge in opeun Court. (*8) 1n one Case, the Officer
tried, had the President and all the Members from dif-
ferent Stations—and not one from the Station to which
be belonged: (*°) as the Matter {o be investigat-
ed, had been long the subject of conversation at the
Station,

(') And on the trial ofa Captain of the Madf7th Light Cavy.
—Confirmed by the Cowr. in Chuef (Lt. Genl. 8ifR. W.0O’Callaghan)
6th I'eb. 1832—H. E. observed two Oflicers detailed as Members
of the Court, subjected themselves to a Challenge very properly
made by the J. A. on the part of the Crown, as private
e-Advisers, Counsellors and Associates of the Prisoner to be tried up to
the very day of Trial, one of them had the discretion to request to
wilhdraw ; the other, however, thought fit to persevere, until removed
by order of the Court, and was desirggs, under such c.rcumstances,
to * swear to administer Justice, hout Partiality, Favor, or
Affection.”

("*) On the Trial of Lt.-Col. Bell, at Madras, 1st Nov. 1809—he
ohjected to an Officer—and appealed to his delicacy, not doubting his
Honor—the Challenged Member did not admit the force of the objec-
tion—~Lt.-Col. B. consented to withdraw the objection—but the Court
admitted the validity of the objection. He was afterwards.found to be
a material witness for the Prosecution,

(") G. 0. C. C. 26th June, 1835~-at Meerut.



ASSEMBLY OF COURT. 137

AssEMBLY OF THE CoURT—MEMBERS
NoT PRESENY.

All Members appointed in Orders must attend, and
if they are not all present, the Court should adjourn. (")
The non-attendance is a disobedience of Orders, and
liable to trial and punishment. Where on Service,
on a Revision of the Finding and Sentence of a Gene-
ral Court-Martial, all the Members -were not forth-
coming, the Court proceeded with the Revision;
there being the legal number present. (*) Bat the
mile is, that if a Member cannot attend, a Medical
Certificate should be forwarded to the A. A, G. or wMegjeal
other Station Staff; but if the Court has zssembled, Cetuficate,
to the J. A. (3)

READING OoF TITE ORDERS, WARRANTS, &c. FOR
THE ASSBMBLY OF THE COURT.

It is not necessary to do more than record that the
Orders for the Assembly of the Court were read, and
not the words of the Orders. (*) The Warrants are
read aud recorded as having been read—see Jurisdic-
tion ante.

Cuarers READ—DPLEA OF THE PRISONER.

" The Chargesﬁeing read, the Prisoner is called upon
to plead—the uSftal Plea is “ not guilty”—if he refuse

() Onthe Trial of Asst. Surgeon H., 2nd or Queen’s Royal Regt.
a Member was nbsent *¢ without any reason being assipned”—H. E.
the Comir. in Chief in India remarked—that ¢ the Court ought to*
bave been adjourned until Capt. C.’s absence had heen perféetly
accounted for ; and the cange of bis absence, and the reason for pro-
ceeding without his being present, ought to have been recorded”—
G. 0. K. T. No. 923—1st Oct, 1835.

(%) The Case of *¢ Deserters to the Eoemy”' tried at Bhartpoor—
See G. 0. C. C. Jany. 1526, pp.-29, 350 The fact was the Divisions
"had changed ground, and some Mcmbers did not know of the order to
revise in time, The (ourt consisted of 13 Officers. and Bhurtpoor
being out of the Company’s possessions, a less number of Oflicers
formed a legal Court. '

(®) A List of the Members should be sent tothe A, A. G, or Station
Stalf 2 or 3 days before the Trial ; as at large Stutions, delay ensues
if not sent before,—that the J. A. may have the List in time.

(*) Circular Lr. Oflg. J, A, G, No. 476, 12th Sept. 1835,
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{o plead, the Court may Order a plea * of not guilty”
to be regprded. (5) ‘It is usual to advise a Prisoner
to plead * not guilty.” (6) 1f the Prisoner plead a
“ Misnomer,” the Court may ask the Prisoner what
is his real name, and call upon him to plead to the
amended Charge. (7) The J. A. should, always, be-
fore the Charge is read, say to the Prisoner, * are you
properly described in the Charge,” reciting to him his
name, number, and designation.  If the Prisouer should
stand mute by ‘“ the visitation of God”—it would be
wrong to proceed with the trial, till the fact be esta-
blished whether it be true or not. (%) '

(%) 9 Geo. 4, c. 74, 5, 15,

(%) Some are of opinion that the Plea of ¢‘ Guilty” if made, shonld
be recorded. But Mily, Courts are ordered to take Evidence—Genl,
Regn. and Orders, p. 202, so that the Case is different from thatin a
Court of Law, where they proceed 1o pass Sentence, or ¢lose the Trial
at once—the plea, “ Guilty” if recorded, does mot close the Proceed-
ings of Mily. Courts,

() 9 Geo. 4, ¢, 74, 8. 11. Thus where tho Prisoner was styled
John and said his pame was James~the J. A. altered it to James in
Court, G. 0. C. C. 10th Oct, 1832.

(%) See, Case of Private Ralstone, H. M.’s 69th Regt. G. 0. C.C*
9th Nov. 1818, who pleaded ¢ Insunity”~the Comr. in Chief ordered
a Medical Committee to be assembled, 1tis best for the Court to
call before them the Medical Officer of the Corps, and even any other
Medical Men, or others, who can decide the poiat.  Capt, Simmons,
p. 179 (1835) says  should a Prisoner stand mute by the visitation
of God, though the Court proceed to trial as if ke had pleaded not
Guilty ; yet it is a point undetermined, whether judgment of Death
can be given against one who had never pleaded, and who can say
nothing in arrest of judgment.” 4 Black. Com. 524, but, let me
observe that—

“ By the Common Law, if it be doubtfal whether a Criminal
who at his trial is in appearance a lunalic, be such in truth or not
the fact shall be investigated, (1 Hawk. P. C. ¢. 1,4.4.) And it
appears that it may be tried by the jury, who are charged to
try the Indictment !” (1 Hawk. P. C.c. 1, s. 4, Note5) “ And
if it be foupd that the party only feigns himself -mad, and he
refugses to answer or plead, he shall be dealt with as one who
stands mute.” (1 Hawk. P. C.¢c.1,8.4.) So that the Court should
adopt the course above stated, which saves time ; and it would
indeed, he ,uselcss waste of time to take Evidence as to the
Crime, till the question as to whether ** compos,” or ** non-compos,” be
establislied ; whether, in fact,he is a being responsible for his Actions.
If the Court find bim ¢ non-compos”—they should report the fact, and
the Genl. or other Officer would place the Prisoncr under proper care ;
and report the Case to the Adjt. Genl,
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WITNESSES WITHDRAW—TILL CALLED.

It is usual to direct all Witnesses to withdraw, till
called into Courf to be examined. If any disobey
the Order (which the Adjt. of the Day should pre-
vent) it will always be a question with the Court,
whether, according to the nature of the Evidence,
such a Witness shall or shall not be examined. If a
spectator be in Court during the trial, and without
previous uotice, is desired to be examined by either
party; his having been in Court, unless premeditated,
hould be no bar to his examination. (°) Bat, if the
Court see reason to object to his examination; they
should record their reasons for so doing.

P

PUBLIGATION OF PROCEEDINGS.

There has never, I believe, been a Prosecution, for
the Publication of the Proccedings of any Court, not-
withstanding a prohibition to the contrary ; because, as
Courts are open to the Public, it has been conceived
that more real Justice than Injustice does result from
their Publication. The only notice I am aware of has
been by Fine imposed (*°)—but Military Courts have

(?) The not retiring is a.C«mlampt of Court; but as the Courts
of Law have only within the last 20 or 23 years ever, and by
application of the parties, ordered the Witnesses to retire ; and
sometimes, declared that aby found in Court should not be
examined—it is in fact, not a Law, but the Practice of Courts,
when asked by Counsel, &c.~—still, the exception to a witness being
rather to his Credibility than to his Competency—I would not reject
such a Witness—except in extreme Cases—It can always be made
to appear, what Weight is due to his Testimony—by asking—
¢ Ilave youenot heard such in this Court,” and ¢ did you ever
hear of it before, &¢.,”

- (1) Mr. Chinstian in his Edition of Blackstone, vol. 3, p. 151, Note
6, observes * it is not u libel to publish a true account of the Pro-
ceedings of a Court of Justice,”

In the Case of Mr. Clemeunt, Proprietor of the Observer, Sunday
Newspaper, for publishing the Proceedings on Thistlewood und Ings,
while other persons remained untried—and contrary to the order of
the Court and to the obstruction of public justice (Old Bailey—C. J.
Abbott) the Court imposed a Fine of 500£—on 29th Jany., 1821
the Atty. Genl. showed Cause aguinst the Rule obtained in the Court
of K. B.—the Court unanimousig rafused the Rule, and gave as their
opinion that the Fine was legally imposed.”
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no such Power. There may be great good arise from
the publication ; but, then, they should be without any
Comments, till the Court have closed their Proceeds
ings. (*") I hope the time has arriveil, when questions
are judged by all Courts according to the real merits
of the Case ; and upon the Evidence alone. Reporters
have often been allowed, but cautioned not to publish
till the Trial should be over.

COUNSEL FOR THE PRISONER.

Tt is the Custom of the Army to allow a Prisoner
before any Court to have an Adviser, and what is grant-
ed to the Officer is equally allowed to the private Sol-
dier. (“) I do not mean to advocate Litigation on the
part of any one; but, if a Soldier requires the Aid of a
Comrade, let him always have it.  The J. A., or Court
will always prevent any improper interference taking
place. ('3)

Daring the above Trials it became known that one of the witnesses
for the Prosecution was an informer ; and facts were disclosed, to
prove him wholly unworthy of all Credit—See Edinburgh Rev. No,
79, p. 204. See P. C. M. (1825) p. 4167,

(*") On the Trial of Col. Dennie, H, M’s 13th Light Infy, he asked
leave to publish the Proceedings daily —the Prosecutor objected ; and
the Court refuscd permission—the fact is, the Court could not give
permission.—The arguments used against the publication are two,
chiefly—1st, that the evidence given by witnesses on a trial may be
read by those to be examined in the same trial, or other similar trials
pending ; but, I think, a little experience will prove, that any one can
detect evidence given under such knowledge ; 2ndly—As the minds of
the Members of the Court, are liable to a bias from observations
made on evidence, or exaggerated Statements, Remarks should not be
made pending a Trial ; but, if made, they cannot influence the winds
of the Majority of the Court—and, at the present day, Members
Jjudge upon the Evidence only—See Defence.

('?) See  Counsel for Prisoner’-—and ¢ Amicus Curiw,” the
former substituted for the latter.

(®) There are usually some who are termed ¢ Lawyers” in every
Regt., but these men often do the Prisoner more harm than good,
T argue for the use, not the abuse of the privilege. It has been long
agitated to pass an Act to allow of Counsel to all Prisoners tried for
all Criminal Offences—the Act will doubtless be passed—as the
Anomally (which Blackstone reprobated) should not exist, that a
subject may have Counsel in an Acigon to recover Sirpence, and to
make a speech~but not when tried for his Life /
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CONTEMPTS OF COURT.

In open Court are punishable by Mily. as well as
Civil Courts. ('*p But when a Mily. person is to be
committed it must be by the Court and not by the Sole
anthority of the President. (') With regard to per-
sons of a Civil capacity, if they commit any Contempt
of Court, they are liable to Fines and Imprisonment ;
(*°) but, this must be effected by the Aid of the Civil
Courts, on representation to, and through the Comr. in
Chief, If such a person refased to leave a Mily.

«Court, and was interrupting their Proceedings, there
can be no earthly doubt of the Court’s Power to com-
pel his leaving the Court, even by force. As to Mily.
persons—the Officer should be placed in Arrest and
the Soldier ordered into Confinement. ('7)

CHARGES—WIY SHOULD NOT BE READ TO
WITNESSES.

Thongh Charges have been usually read to Witness-
es at Mily. Courts, itis not the practice of Criminal

(") In the Caseof Gunner Green, 1stT. 1st B.H. A,, for having on
his Trial ¢ used menacing gestures to, and for gross disrespect to, the
Court, in having, after having been repeatedly warned to be silent,
and to conduct himself properly ; made use of intemperate language,
and interrupted the Proceedings ;—the Court wascleared and ordered
the J. A, todraw up a Chargeto the above effect—the Court was opened
=—and the Charge read to the Prisoner—after passing Sentence on the
Charge under trial (I year’s Solitary Confinement) the Court passed a
Sentence of 500 Lashes for the Contempt—G.0.C.C. 12th July, 1827,

Inthe Case of Private Jas. Wilson, Eur. Regt. tried by a Geal.
Court-Martial, before which he used highly disrespectful lJanguage—
Charges were exhibited and he was punished for the Contempt—by a
Sentence of Corporal Pupishment in addition to a similar Sentence for
the Charge ¢Mutiny) under trial—the Comr. in Chief disapproved of
the double infliction ; as, in fact impracticable.—G. 0. C. C. Tth Oct.
1825.

(") G. 0. C. C.20th July, 1829 —the 94th Annl. Article of War
requires the President, in Case any Member uses any intemperate
words, to direct the same to be taken down—und reported—the
President should keep order ; but every Act must be that of the Court.

('%) 4 Rlack. 125. .

('") Whether Witness, or Spectator, &c. As to any Member
acting in Contempt of the Court, though Art. 94 does not poiot out
more than the ¢ making a report”’—still, if a Member were outrage-
ous, the Court must compel guch Member, 1 conceive, to leave the
Court and should adjourn,

Civil Persons,
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Courts to read an Indictment, or any part of it to a Wit-
ness—and in Mily. Courts has been objected to by a
J. A. ('8) If improper in one Court, it must be so in
another. It is calculated to put words into the mouth
of a Witness. The better coarse is, to omit reading
the Charge, and to ask the Witness such questions,
as ““ were you on duty on such a day—if so where and
what occurred ?” (‘%) or ““ where were you on such a day.”
If an Officer be the Witness, questions may be easily
put to lead to the Charges. And the examination by
questions and answers is often the best mode. If there
be a dull, stopid Witness, let him declare what be’
Knows by narrative.

OPENING THE CASE FOR THE PROSECUTION.

In ordinary Cases, there can be little need of any
Address by the J. A., or Prosecutor—Where there are
many Charges, or Counts, an Address is sometimes
very concisely made to explain any thing which may
be necessary as to the Order of taking Evidence ; and
itis best, when such be done, to introduce each with
a few words of explanation (*°) rather than to make one
long Address—nor, need more words be employed in
such a Course.

A Prosecutor, sometimes disclaims any object but
the good of the Service in bringing forward the
Charges~~the less said the better on sich a subject ;as
the result will best prove the intention.

Bat, one thing is most clear, that no intemperate lan-
guage should be made use of, or be allowed by the
Couft. Vituperation may prejudice the mind of the
Cowtt against the person who uses such language ;
while nothing but good Evidence, and clear reasoning
applied to the Case, under investigation, will avail.

(**) Private Richard Power, 31at Foot, tried for Murder at Meerut,
8th Oct. 1829—See G. 0. C. C. 2 Nov., 1829,

(") And, if necessary ‘ do you know the Prisoner,”

(*) A long “ Opening Address” detailing facts relating to many
facts is useless, as the Court will not recoliect the particular part
which applies to Charges investigated, perhaps, several days after
the Address has been read,
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Nor, should the time of a Court he taken up by a
long Address, which, if it tends to prejudice the Court
against the speaker, may injure the Cause of Justice. (*')
The Address is®not Evidence; it is Evidence upon
which the Court are to decide! and “ a fluent elocu-
tion is not always a proof of intrinsic good sense.”

When there 1s a Case of Murder or other Civil

Crime to be tried, it becomes necessary that the,

J. A. (*) should inform the Court -briefly as to the
particulars of the Case; and such legal bearings of the
Case as may assist the Court in eliciting the Truth—
'and, if any Witnesses are not forthcoming, or there
be any want of the usual Evidence—to inform the
Court the reason, why not producible, (for Incidents,
see Miscellaneous Matter A. B. C. at the end of this
Work.)

DEFENCE.

1.—There is nothing which tends so much to injure
any Man’s Cause as Anger; (*3) therefore, in writing
a Defence, I would strongly recommend every Officer
il he writes his own Defence, or employs another, to
be temperate in language—and to read it over care-
fully, beforeitis read in Court. It is obvious, that the
ohject of a Defenceis to answer an Accusation made ;that
Accusation unless supported by LEvidence will fall to
the ground—hence, the first consideration is the Evi-
dence—and it has been remarked of a great Man (*4)
that he owed his rise to his tact in looking at the weak
points of a Case, and labouring to convince the minds of
his learers on such parts as had the least Evidence to

(*") Henge do I object to private Prosecutors in general. If Le is
violent the Prisoner may with an ancient author say—** If he proceeds
to state'what he pleases against me, he shall have something in relurn
which it will not please him to hear.”

(*) In such Cases the J. A. is the public Prosecutor—for I con-
ceive the *¢ Circular” (See Miscel. Matters—‘ Judge Advi.”’) to
apply to Mily. Cases only—If he is to be Prosecutor in the most
difficult why not in the most simple Cases—where good temper is so
necessary an ingredient in the Character. )

(®) It bas been well said that “ He who subdues his anger,
conquers his greatest enemy.” :

(**) The late Rt. Hon. Mr, Percgval, who was bred to the Bar, and
afterward Prime Minister,

Cases of Mur-
der, &c.

No Anger.
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support them; or which depended upon illustrative
Argument: leaving the indisputable facts untouched.
Hence, results the inference, that were the Officer
knows that the Evidence is morally «2rtain to be in his
favor in certain points, he will act wisely in touching
on them, though forcibly, at no great length—and give
his chief attention to the weakest parts of his Case. (*5)

2.—There is, usually, a friend to. assist the Officer
or Soldier, (*) and the Officer has always the means of
reference to the Evidence, if he has not himself, or by
some friend, taken down the Evidence. He should
note the Evidence on certain chief points, (*7) and
bring all the Evidence and Proofs pro and con to bear
on the Case, and analyse it. T'o write a Defence from
recollection, after reading the Evidence over hastily—
may belong to great minds, and may often be done so
as to give a pretty just representation of fhe facts of
the Case, and, to casual hearers, be found to be a well
written-reading- Defence—but, to the attentive ers of
the Members of a Genl. Court-Martial, the substance
will not do—they should have the precise words of quoted
Evidence (*8)—besides it looks more bonest to qnote cor-
rectly;and misquoting, can deceive no one but the writer!

3.—Care should be taken in commenting upon the
Evidence, not to attack third persons not concerned in
the trial ; (**) and even with caution, on the evidence

o(”) Asitis a well known Mily. Maxim, ‘““to attack your enemy

in his weakest point”~—1 caunot recommend a bette? rule to Mily. men,
(%) See * Counsel for Prisoner”—Miscel.” Matter, no man can

take down the Evidence, and, at the same time, conduct his Case,

(¥) 1 must recommend the plan of marking the pages, aud the
letters A. B. C. &c., to such pointa—see p. 142 of my 3d Work (1834
Note 37.) Such Little minutiz may, to great minds appear trifling—
but we all know that to uoravel a Webb, we must proceed with care
and atteption. The human mind is more likely to recollect great and
impgrtant, rather than minute, facts—hut cases of momelt, and great
Cases are composed of a number of little parts, which form the whole,

(%) As Members take notes, they cannot be deceived—and before
passing a verdict, they can refer to the Evidence.

() An Officer who, in his Defence, attacked the Brigadier Comg.
the Station who was neither the Prosecutor or Witness in the Cause
advancing against him ¢ several deeply disgraceful imputations
against his Character—the matter slanderously alleged against him
being utterly unconnected with any question before the Court”~—
sentenced to be discharged G. O. €. C. 4th Sept. 1821 (former trial
26th July, 1821, on which he was acquitted—(See Case Book,
(Hough) 1821 (pp, 459, 732.)
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of the Prosccutor, or his Witnesses—1st, because, if
either, as it is termed, “ break down” in their evidence,
it is easy to prove the fact by contrasting their evi<
dence with that & others, and with those for the De-
fence—2nd, if you have any doubt as to their evi-
dence, and do not (eel strong in your own, itis doubly
wrong fo strengthen your adversary’s Cause by an
angry attack (3°) by bringing fis strong points into
prominent notice. Nor should youtravel out of your
course, or state that which is either not capable of
proof—nuknown to any one—or beyond the bounds of
rational belief.

4.—It has often heen said, that a well written
Defence will go a great way towards an Acquittal—
and owing to a helief of the truth of this assertion—
ingcnuity and talents are called into action ; as if the
most able.Defence addressed to the passions and sym-
pathies of the Court, will countervail good, sterling
Evidence. (3*) T would advise no one to trust to such
an “ illusive dream”—but to make an honest Defence ;
and to trust to the justness of his cause. If the Case
is a bad one, and it be a first fault (3*)—and, the Officer
be young and inexpericnced—or, has Character or
Services to produce in mitigalion—~such an exhibition
will more likely produce a favorable resuli, than any
attempt, without sirong grounds, to impugn the
Credit of Witnesses ; or to impute malicious or impro-
per motives to the Conduct of the Prosecutor; or of
harshness on the part of the superior Authorities.
( Consult also, Miscellaneous Mutter al the end of
this Work.)

(®) For as the Proverb says—¢ Patience, when too often outraged
is converted into maduess.””

¥ Undoubtedly, such men as Lords Erskine, Brougham; and
many other eminent men would effect more than men of ordinary
minds, but if the evidence be really, strongly and clearly against a
Prisoner, they would fail, as to an Acquittal —they might decrcase
the damages in a Civil Action; and in Political trials, often succeeded
in a way which cannot be effected at the present day—as Juries are
more enlightened —talented speakers make more impression on the
ears, than on the minds of a Jury ; unless there be evidence in favor
of their arguments ; for rhetorical eloquence will not prevail ; voless
there he doubtful evidence: in which Case, the doubt is given in
favor of the accused. .

(**) Though Lord Collingwood said he never pardoned a first fanlt.

T

Honest
Defence.
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CuARACTER oF PRISONER. (¥)

¢ Tn trials for Felony and High Treason, and in trials
also for Misdemeanors, the Prisoner i$ always permitted
to call Witnesses to his general character; and in
every case of doubt, proof of good character will be
eutitled to great weight, The inyuiry as to the Pri-
suner’s general character ought manifestly to bear some
analogy and refercnce to the nafure of the Charge
against him.” (34)  “* For it is general character aloue
which can afford any test of general condact, or raise a
presumption that the person, who had maintained a-
fair reputation down to a certain period, would not
then begin to act a dishonest or unworthy part. Proof
of particular transactions, in which the Defendant may
have been engaged, is not admissible, as Evidence of
Lis general good character.” (3%) “* In cases where
intention forms a principal ingredient in thie Offence,
a wider scope is allowed. Ou a charge of Murder, for
instance, expressions of good will and acts of kindness
on the part of the Prisoner towards the deceased, are
always considered important Evidence, as shewing
what was bis general disposition towards the deceascd,
from which the Jury may be led to conclude, that bis

(*) See Miscellaneous Matter,

(31) “ Oa a charge for slealing, it would be irrelevant to inquire
iuto the prisoner's loyally or humanity; or on a Charge of high Treason
(Murder, &c.) %1t would be absurd to inquire into his Lonesty in
private dealings.”

(*) © It frequently occurs, indeed, that Witnesses, after speaking
to the general opinion of the Prisoner’s character, state their personal
experience and opinion of lus honcsty ; but when this Statement is
adwilted, it is rather from fuvor to the Prisoner than strictly as
evidevee of Geneval Character.”  And Lord Ellenborough said, * It
weald bedangerous as a precedent to permit particular instances to be
given i evidence where there can havé been no notice.” Ste. Tr. Ld. E.
vol. 31, p. 190, and Lid E said on another trial—¢ Geaeral character
is evidenre, but whciber this department may have been conducted
in the best manner possible is nothing to the purpose. What was his
gencral charaster for inlegrity is the question.”” Do, p. 309 ; and to the
Q. « lad you, any opportumty of seeing in what way he conducted
thetransactious of that Depmt,”? 4. ¢ We had several transactions
with him,””——Ld. E.said * we cannot go into that.”"—@Q “W hat was
lus genersl eharacter and reputation?” A. “I have always heard it was
very good in s official capacity” Q. ““In your transactions did you
find it 501" A. % Most perfectly £.” Do, p. 310,
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intention could not have heen what the Charge
imputes.” (3%)

CHARACTER OF WITNESNES==CREDIT
IMPEACIIED.

1.—The party, against whom a Witaess is called,
may disprove the facts stated by him, or may examine
other Witnesses as to his general character. To
simpeach the Credit of a Witness, you can only examine
to his general character, and not to particular facts. (37)
9. —fn the case of ihe incoinpelency of a Witness Tucompetency,
owing to infamy of character, and which may not be
known till after he has heen examined, it is declared
that—<¢ the Conruiction of an infamous Crime, {vllowed
by Judyment, disqualifies a Witness trom giving Bvi-
dence in Courts of Justice,” This is strictly a legal
objection, to be supported by strict legal proof. (%)

By Witnesses,

(™) Phillips Law of Ev., vol. 1, p. 165.
(*7) “ The reason given is, that cvery man may be supposcd eapable
of supporting his general character,” but it is not likely he should be
prepared to answer to purticular facts, without notice ; and unless his
gencral character and belaviour are in issuo, he has uo notice. If Nonotice,
a witness ou being questioned, whether he has not been guilty of a
felony or of some infamous crime, deny the charge, the party, agninst
whom the Witness has been called, will not be allowed to prove the
truth of the charge : such evidence is not udmissible, either for the
purpose of contradicting, or of discrediting him. This principle has
been established by many Cases of great authority. You are to ask, Characterand
what is his character and repulation, Phillips, vol. 1, 277. Reputation.
(*) By the production of the Record ““ not only of his Conristion,
but of the Judgment thereon ; for the couviction may possibly have L
becn quashed on a motion in arrcst of judgment. An admission by No admission
the Witness himself, that he had been convicted was held insuflicient. DY Witlnesa.
Aund an admission by a Witness, that he has been guilty of Pcfjury,
on another eccasion, is av ohjection to his Compelency, whatever
effect it may have on his Credit.”” Russell, vol. 2, 594, * Records
are proved either by producing the Record itself, or by Copy.”’—
Russell, vol. 2, 720.
In Mily. Cases, if the Record were required from the J: Adv.
Genl.’s Office—a Certified Copy of the Charges, Finding, Sentence,
and Confirmation (including the date of order and authority to hold
the Court and date of confirmation) signed by the J. A, G., &c. would
be sufficient—and should be so declared legislatively:  The meaning Proposed.
of the term ¢ Record” is this~The Undictment is on Farchment—
when the Foreman of the Jury returns a verdict of ¢ Guilty”—the
Clerk of the Arraigns, records—Verdict * Guilty,” and whea the
Judge has.passed Sentence, he then records sentence “ Deuthy” or
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QUESTIONS TO RE DECIDED BY THE COURT.

Captain Simmons states that (*) ¢ The Majority of
Yotes decides all questions as to the admission or
rejection of Evidence, and on other points involving
Law or Custom ; and in such Cascs, where the Votes
are equally divided, the custom of the Service, and the
necessity of the Case, justifics the decision of the
question on the side on which the President may vote”
—though he admits thatas to the Finding or Sentence,
¢ should the Court be reduced to an even number, and
be equally divided in opinion, the prevailing custom'
of the Army is, that the Prisoner should have the
benefit of an Acquittal.” (*) T cannot see why there
should be a distinction between the two Cases. 1st, As
to the mode of proceeding—The proposition is either
made by the J. A. or Prosecutor, and may be objected
to by the Court or Prisoner. If the Prisoner deem it
unjust to his cause he may, no doubt, state it—bat, as
the Atty. Genl. or Counscl for the Crown, usnally
takes his own course, unless deemed by the Court to be
illegal, when the Judge or Judges interfere—so in
Mily. Courts, it ought to be determined by the J. A.
and Court, what the mode of proceeding shall be, (3)
but, in either Case, the mode of procceding, whether
a question shall be put—or be rejected—or *“ on points
involving law or custom ;”(*) 2nd, As to the admission

¢ Transportation,” &c. There isno Evidence on the “ Record ;”
1, therefore propose a legal mode of acting for Nily. Courts. It would
be useless Lo send to a distance of 1000 miles, perhaps, the whole
proceedings extending, mey be, to 5 or GO0 pages, besides the waste
of expensé and delay; the former would be sent by the Letter Dawk,
the latter by ¢ Dawk Bangy,” and the Court, besides, have nothiug
to do with the Evidence, or justoess of the Verdict, &c. so recorded.
?‘ p- 134 (1835.) .
%) p. 214, Do.

(°) It would not be legal on the part of the Prisoner to object to
evidence being taken Charge by Charge, the usual practice—~or on
one Charge Lefore another—or to Xxamining Witnesses out' of their
turn—Medical men—or those who may be about leaving a Station on
duty, or leave—their Evidence not being required on the Defence—or,
(where, the Prisoner consents) to cross-examine them, instead of
examining them on his defence.

(*) These are, surely, in the province of the J. A. who, if he can,
produces authorities ; or states the Law or Custom—the Court may
(l))vermle his opinion—and if they ecrred, the Prisoner would bencfit

y it
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or rejection of Evidence or Questions—we will suppose
the Prisoner to ohject ; surely the Evidence, or Ques-
tion if admitted hy the Casting, or double Vote of the
President is as much wrong in principle, as to admit
of his Casting Vote as fo the Finding or Sentence,
which Capt. S. disallows—since the admission or
rejection may bear upon the Tinding. (5) But, as
Capt. S. does not quote asingle Case in support of
the ¢ Custom of the Service” () I must reject ihe Cus-
tom as it is not proved. () And as to the ‘¢ Necessity”
of the Case, I see no necessity to deviate from the rules

(%) If the admission or rejection be illegal, it is true that the
Comr. in Chief will disapprove of the Case to such extent, or wholly
of the proceedings ; but why adopt an illegal course, or make a
President equal to 2 Members !

(%) The Annl. Art. 79 declares as to Regtl. Cts.-M1. the Award to be
by a“ Majority of Votes,” and Sect. X1V, Art. X. shall give judgment
by a ¢ Majority of Voices.” As to the ancient Custom it is stated by
Bruce (Tnstitns. of Mily. Law, p. 208) that—¢‘notwithstanding it may
be doubted whether, whatever punishment is decreed, should not be
congented to by a Mujority of the Members ; that the President is to
have a Casting Vole, was formerly expressed in the Articles of War ;
and though it is now discontinued, yet it is not to be considered as a
Statute repealed ; butis still in force by the Custom of the Army,”
p-269M,8,.J.A.G. 0,

Sir C. Morgan (formerly J. A. G.) declared that It is now held
at the Horse Guards, that a President has no Casting Voice” —note
pubd. by ¢ James” in his Edition 1814 of * Tytler,” atp. 135. So
that, T take it to be proved, that the President has no ¢ Casting
Voice” in the Finding on Sentence.

The same rule which governs one question should he the guide in
all Cases—the opinion given in the year 1746 by Dr. Paul to the
Lords Commssrs. of the Admiralty, as to the decision upon a certain
Debate which was put to the Vote of a Naval Court-Martinl—is
decisive—¢ I therefore conceive that a Ct.-Ml. should observe the
same reasonable rules that other Courts of Justice comply with ; the
point at issue may be reconsidered by the same Judges, and if they
should alter their opinions, that may produce a final determination of
the point in question ; but if the several Members of the Ct.-MI,
adhere to their first opinion, upon which there is an equality, 1 think
the question must remain undecided.” McArthur, vol, 1, p. 431—Edn.
1813.

" Tmust presume that the Legislature meant one mode of taking
opinions in «{l Cases—the Company’s first Articles of War (1754)
Section XIT. Art. X1. uses the term by ¢ a Majority of Voices,” in
which the Casting Vote is net mentioned, so I presume that the
omission above alluded to must have taken place bafore 1746 if not
100 years ago; and such omission must legally, be held to be
decisive. .

(") Sir C. Morgan’s opinion must be 30 years old, as the note was
on the 2nd Edn. of Tytler, pubd.sin 1806—and his dictwm must be re-
ceived as the Custom—since no subsequent J. A. G, has altered it.
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of other Courts in so grave and important a point. (%)
See Votes. (°)

RervLy.

1.—The Reply is of Right allowed to the Attorney
General. The former Advocate Genl. of Bengal ('°)
has declared, that the J. A. G. on public Prosecutions
has the Right ; but that other Prosecutors are allowed
only at the discretion of the Court, (*°) Tytler at p.
253 declares— to this Statement, (Defence) on the
part of the Prisoner, the Prosecutor bas a right to make
a reply”—the late Sir C. Morgan, J. A. G., in his note
stated that the Prosecutor is allowed by argument to
reply 5 but not to bring Evidence uuless new matter has
been brought forward in the Defence, (") It may be
said in Mily. Courts that the private Prosecutor, being a
Mily. person, or Officer, even if he prosecutes dnother
Oflicer for Misconduct towards himself is not like a
private Prosecutor in a Court of Law ; but prosecutes
on public grounds ; at least that the trial is ordered on

(®) If a guestion or point be so doubtful as to have an equality of
Votes pro and con—it would surely be the more just course to give it
in favor of the Prisoner—and for this purpose, I should hope some
Member would always change his opinion,

(°) Where the question wiil be more fully entered into—and a Pro-
posul will be found—to have it, legislatively, decided—The ¢ Casiing
Vole” is given to the Chief Justice by the Charter of Justice. (1774)
Sect. TV. Rules and Orders of Supreme Court, p. 138. By the New
Charter (5 & 4 Wi 4, ¢. 85. 8. XXIL.) the President of the Board of
Control has, where the Commissioners ure equally divided, ¢ two
voices or the Casting Vote” and so has the Gov. Genl. of India in
Council by Sect. XLVIII, The Chief Commissioner of the Ct. of
Requasts (Calcutta) has by Proclamation. G. G. in C. 24th Oct,
1819, But in the Court of Directors or Court of Proprietors E. I.
Coinpany, there is no Casting Vote.

(') Mr. (now Serjt.) Spankie, Lr. to Lord Hastings, Comr. in Chief
in India, 5d Nov. 1822—stated that ¢ where there is no other Officer
to represent the Crown, like the Atty, Geul, the J. A. G. in public
prosecutions is entitled to the privileges of the Atty. Genl. in' reply—~—
In the Courts of Law, as to prosecutors, itis in the discretion of the
Court to allow it or not—1I cannot conccive, however, that the Court
was justified inaefusing to allow the J, A. to reply—Trial of Lt.-Col.
Lobinson, H. M.’s 24th Foot, at Bombay—G. O. C, C. 9th Nov. 1822
—and G. 0. H. G. 26th, July, 1833. The J. A. was Col. Kennedy,
late J. A. G. Bombay Army.

And so must the D. J. A, G. have, upon the same principle.

(") TLis opinion was given 30 years agv.  See Note 7,
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public grounds ; the Conduct imputed, though ungen-
tlemanly, being still anbecoming his public Character
as an Officer, still the right is not admitted—and in the
Navy never. (**) °

2.—It was stated by a J. A. G. of the Bengal
Army (*3) that“it is as much a matter of course,
that the Prosecutor should reply, as that the Prisoner
should answer the Charge.” (14) This was the doctrine
more than 50 years ago. In later times when the J. A.
made a reply, there being no Evidence for the De-
fence, or new matter, it was disapproved of. (**) Inthe
®Civil Courts, the right of the Atiy. Genl. to reply, in
State Trials, is laid down : but in Ciril Causes, orin
Prosecutions in the name of the King, if the Deft, only
observes upon the Evidence, it is not allowed to PILtff,

(™) on the trial of Adml, Keppel, 1779, the Prosecutor, Sir H,
Palliser, wished to reply, “as the Adml. (Keppel) has thought
fit, in some measure, to defend himself by criminating me”—the
Prisoner ohjected to this, on the grounds of its being unprecedented.
The Court retired, and after staying an hour returned, when the
following resolulion was read :

¢ The Court, &c. that now it is declared the whole evidence, not
only on the part of the Charge, butof the Defence, has heen closed,
notling further by way of address from either party cun be received.”
McArthur, vol. 2, p. 185. Sir H. P. in a Speech in the House of
Commons, 4th Dec. 1780, asserted that he had a right to a Reply—
Sce *¢ Delafons” on Naval Ct -M1, 1805, p. 230—where Mr. D. stales
that, ¢ the Prisoner having made his Defence, the Prosecutor has a
Claim, in case he finds it necessary, to make a veply”’—MecArthur,
is the latest Naval-Law Authovity : while Mr. D. only quotes the
Case especially decisive of there being no such Custam in the Navy!

() Ste. Sullivan, Esq., 30th Jany. 1781, which was published ia
M, C.8th Feb. 1781, See p. 149to 154, M. 8. J. A G. O.

(') Subsequent to this opinion and in the time of the Marq.
Cornwallis it was stated thut ¢ If the Prisoner confines his Defence
to the simple contradiction of the Evidence brought by the Prosecutor,
here all the Evidence is finally closed ; unless the P'rosecutor calls
Witnesges to impeach the character or testimony of those of the
Prisoner, the Prosecutor can then observe upon the whole Evidence but
can produce none.  The Court are (hen to consider of their judgment ;
but, if the Prisoner in his Defence introduces any new aatler ; or any
‘Evidence not examiuned by the Proscentor ; and has other cslluteral
malter Lo give in evidence from which his innocence is to he presumed
as where the atlempt to prove an Alibi ; or good cfaracter 3 or to
disceredit the Witnesses for the Prosecutor ; und the Prosecutor has a
right to examine W itnesses on this new matter.’  Adjt. Geal.'s Office,
206th May 1758, p. 168, M, 8. J. A, G, O,

(%) G. 0. C. C. 16th Dec. 1829,

Not in the
Navy.

Old doctrine.
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(Prosecutor.) (*6) Bat there is an instance of the refusal
of the Court to permit Counsel for the Prosecution in
a case of Murder to reply when the Prisoner kad call-
ed Evidence in his Defence on the inerits of the Case
(!7)—so that we see that, strictly, unless there be new
Evidence, or some puints of law, stated in the De-
fence, it is not usual to reply. The Case of T'rials for
High Treason, or State Trials, stand on diflerent
grounds—and the Case is differentbetween the J. A. G.
or D. J. A. G. and another Prosecutor.

3.—1t is clear thatin the Case of the Atty. Genl.
there are besides, the Judges or Judge to inform the
Jury. In Mily. Courts as there is no other person to

(*®) On the trial of Jokn Horne, Clerk, on an information in the
K. B. by the Atty. Genl. (Thurlow) for a libel 1777. The C. J,
(L. S. Mansfield) suid—** now 1 will tell you what I take to he the
practice, The nature of a reply is the PItI’s. answer to new matter
advanced by the Deft.  The Pitif. knows his own Casg ; he knows
his Witnesses ; he opens it ; he observes upon his Witnesses ; and
he draws such coaclusion from them as he thinks proper, to persuade
a Jury to increase the damages. The Deft. if he only makes obser-
vations upon the same Kvidence, and only draws conclusions from the
same Fvidence to the Jury, to lessen the damages ; why then, there
is nothing ncw, there is no new matter at all : and by the practice, for
expedition in Ciril Causes, and in proscculions in the name of the King
with common informers, the practice 1s, that they don’t reply where
that is the case. But, notwithstanding that, if the Deft. was to start
a point of law, the other must be heard, 1f he was to throw out to
the Jury, to catch and to surprise them, allegations of facts to which
he called no witnesses to prove—you recollect how many millions of
facts you have heard urged to-day, for which no Witunesses were called
~—(how many extrinsic to the cause)~there the Counsel for the Pl
may sct the Jury right, aud lay thet out of the cause, and show that
they are absolutely irrelevant and immaterial. But, in solemn Trials,
in State Prosecutions, where the Atty. Genl. attends, I never knew it
denied, but that he had a right to reply, (soin Dr. Hensey’s Case,
High Treason,) (1758) though no Evidence by Deft.—the Solr. Genl.
(Yo¥ke) for the Crown, was heard in reply to matters alleged in the
Defence, Ste. Tr. vol. 19, p. 13, 42 Ste. Trial—vol. 20, p 762.

('Y Jno. Huggins, Fsq., Warden of the Flcet O, B., 20th May, 1729
the € ounsel for the P’risoner objecled to Serjt. Cheshire (the Atty.
and Solr. Genl. were present) replying—Mr. Jas. Page.~* I am of
opinion you can’t reply”’—Atly. Genl.—Mr. Higgins endeavours to
show that Gybbon was the Acting Warden—Mr. Jus. P.—Mr. Atty. 1
cannot admit you to enter into any reply, but if you have any Evidence
you may call them (examined to the above fact) but no reply—Ste. T'r.
vol. 17, p. 353,

When promissory notes were pat in by the Judge (Sir E. Ryan)
be said to the Adv. Génl. ¢ I putthemin, so they will entitle you to a
reply”—the Advt, Genl.said hg considered they would—Trial of
Rajah Buddenauth Roy for Forgery—Calcutta, 20tb Jany, 1830,
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inform the Court, but the J. A. as to a point of Law—a
reply from the private Prosecutorin such a Case is of
no use. A summing up by the J. A. may be, in some
Cascs, necessary—lhongh there be no new matter, or
poiut of Law raised—but a summiog up and a reply are
very different things—the former is merely an expo-
sition, in a fair and impartial manoer of the Evidence
pro and con divested of all personal allusions—the
fatter, if made as to new Evidence, or to reply to a legal
objection, is properly the province of the J. A.—bat
though there be no reply, there is often a Summary of
the Evidence by the J. A., (*®) which contrasts the
Evidence for the Prosecution and Defence ; leaving
the Court to draw the inference from any discrepancy.

4.—1t is obvious that cases of reply have arisen
chiefly from the admission of new Evidence, or irre-
levant matter in the Defence which should not be
admitted, and the same Rule should be strictly applied to
the Prosecution.  Capt. Simmons states (‘%) that *“the
Prisoner having closed his Defence, the Prosecutor is
entitled to his reply, when WWilnesses have been
cxamined on the Defence, (*°) or when rew facts have
been opened in the Address, or new observalions or
inference made. ‘I'hus, though no Evidence may be
brought forward by the Prisoner, yet should he advert to
any Casé, and, by drawing a parallel, attempt his justi-
fication, the Prosecutor will be permitted to observe on
the case so cited.” 'I'here should be a Rule laid down
—1, therefure, propose—

5.—~That no Prosecutor, not being the J. A. G. or
D. J. A. G. shall make a Reply to any Defence, unless
new KEvidence or new matter shall have been intro-
duced on the Defence, That where any point of law

(') ¥ The Prosecution and Defence being closed, it has been usual,
in India, for the J. A, to form a Summary of the Kvidence ; but this
cannot well be necessary, unless-the Proceedings are very voluminous
and complicated,” p. 256, M. 8. J. A. G. O.

() p. 197, (1835.)

(*) This could not he necessary in all Cases because Witnesses
have been examined—they may but so slightly coptradict those for the
Prosecution as to render a reply useless—Colonel Kennedy states the
same—*‘ In all cases where a Prisoner calls Witnesses in support of
his Defence the Prosecutor has a right to make a reply” p.81, (1832).

U

Summing up
and Reply
different,

Irrelevant or
new Matter
excluded.

Proposed
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or other legal objection shall be raised by the Prisoner
on his Defence, or in any other way, it shall be answer-
ed by the J. A, or Officer officiating as such. That
observations made in a Defence relating to the Prose-
cution or the Evidence, unsupported by proofnot being
Evidence, and all Courts-Martial being sworn to * de-
termine according to the Evidence”” (*) No Reply to
such observations can be necessary—Provided, that if
the Prisoner has any matter to bring forward distinct
from, and not appertaining to the Charge or Charges
under trial, having Evidence to prove the same, the
person so under trial shall be at liberty to submit sucn
matter to the consideration of the Comr. in Chief, in
the usual manner— Provided, also, that the Prisoner
under trial may urge, concisely, in his Defence, any
mitigating circumstances for the consideration of the
Comr. in Chief ; (*) or examine Witnesses as to Cha-
See para. 11 racter, or as to Services; and prodace Testimonials
relating to such facts—Provided always, thatit shall not
be competent to any Mily. Court to receive Evidence
as to any extraneous Malter, or any which is irre-
levant to the Charge or Charges submitted to the Court
by competent Authority.
NoReplyin  6,—As a Replyis not allowed in the Navy, I do not
¥+ see why it should be in the Army. It must be clear to
any one that the Prisoner being charged with the com-
mission of a certain Offence or Crime, the natural course
is to adduce Evidence strictly bearing on such Offence
or Crime, and to confine the proofs to the points con-
tained in the Accusation. We are not to consider the
case on the principle of a bare legal guestion. The
object is not to debar any Military Oflicer, &c. from
thie privilege of that justice which is the Civil Right ot
all British Subjects—but, as Mily. Courts' should be
conducted more concisely, and be divested of those
minute technical rules which belong to the Civil
Courts—the object is to render Mily. legal Proceed-
ings more simple than prevails at the present day., Tt
may happen, as has often been the case, that ulterior

() Oath of Members p. 96. Appendix Annl. Art of War.
(**) Upon which, if the Offickr, &c. submitted that he had Evidence
to support such allegations, a trial would most probably be ordered.
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proceedings may arise ont of those under investigation
—bat, why hamper the present Case with an inquiry
into foreign, or extraneous matter !

7.—Capt. Simnlons says (*) Where Witnesses are
introduced in the Reply, a Rejoinder is permitted ;
wherein by argument and deduction, he may endeavour
toinvalidate their effect ; to which objecthe is strictly
confined ; but the Prisoner is not permitted to call far-
ther Evidence. (*4) Colonel Kennedy states (*5) * But
if no Evidence has been adduced on the reply it seems
clear that the Court ought not to permit the Prisoner to
*rejoin ; though perhaps, in Cases where a Rejoinder is
adwmitted, it might, without deviating too far from the
regular course of proceeding, allow the Prisoner to
make the Rejoinder after the Reply.” Capt. Simmons
(*°) states, ““ to an extent limited by the Arguments of the
Prisoner, the Prosecutor is allowed a second reply, or
Sur-rejoinder, (*7) as it is sometimes called. 1t isa rule
in Civil Courts, equally observable in Mily., that the
party which doth begin to maintain the issue ought to
conclade.” I certainly never heard of a Sur-rejoinder
in any Mily. Court—and no work on Mily. Law, I be-
lieve, has used the term.

(®) p. 200, (1835.)

(*') The re-establishment of the Credit of Witnesses impugned I
here omit, as it is universally allowed.

(*) p. 87, (1832.)
(%) p. 200, (1835.)

(7) Col. Kennedy, p. 57 (1832) remarks—*“on what authority Capt,
Simmons has stated in his Work, p. 196, (but p. 200 of his last work)
that the Prosecator is allowed to makea reply to the Rejoinder, and
the Prisoner to Sur-rejoin, I am at a loss to understand, for I never
heard or knew of such a circumstance occurring at any Court-Mdrtial,
On the cogtrary Cts.-Martial have been in the habit of allowing
Rejoinders under the impression that the Prisoner’s addressing the
Court last was favorable to him” — Col. Kennedy adds—¢* As however,
the prisoner cannot at this stage of the trial adduce any further
evidence, except for the purpose of re-establishing the Character of
his Witnesses if their credit has been impeached by the Prosecutor,
it seems obvious that the Prisoner is not deprived of any advantage
in not being allowed to make a Rejoinder, for an address that counld
be nothing more than a recapitulation of what has been slated in the
Defence, is not likely to make any impression ata GI, Ct.-ML.”

1 certainly never heard of a ‘ Sur-rejoinder” till used by Captain

8—, and 1 hope it will be confived to the litigation of the Civil
Courts.

No Rejoinder.

Or Sur-
Rejoinder.
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8.—8ir C. Morgan (*8) states that * if the Prose-
cutor in his reply introduces perfectly new matter
(which in strictness is irregular,) without calling Evi-
dence, it is but fair either that the Court should stop
the Prosecutor from going into such new matter, or if
he is permitted to go on, to hear the I’risoner afterwards
in reply to such new matter.”

9.—The Writers on Mily. Law allow of a reply upon
different principles — 8ir C. Morgan (*°) gives the
right; T quote him first- as having heen the J. A. G.
at the Horse Guards— Tytler (°) states that “ To this
statement, (°*) on the part of the Prisouer, the Prose-
cutor has a right to make a reply; and under this
privilege he may either recapitulate, methodise the
import of his Evidence, and strengthen it by pertinent
argument, or show the weakness and insufliciency of
the proof in exculpation : and here, in strict regularity,
the trial ends.” Sullivan (*) states “ the examination
of the Witnesses being at an end, the Judge Advle.
is allowed to reply (*) to his Defence ; not, however,
upon any nmew subject matter that shall appcar, but
strictly to that which shall relate to the original
Charge.” (*4) The author of the Mily. Law of Eng-
land (*5) quotes Sullivan. Adye (*°) states that ¢ the

(**) Formerly J. A. G, (note on Tytler, p. 257,) who first states that
¢ some doubts have arisen as Lo a Prisoner’s baving a right to rejoin
to the Reply of the Prosecutor, this mistake, however, is probably
grounded on the supposition of a Case which rarely happens, ofa
Prosecutor being permitted to introduce new LEvidence in his Reply ;
in which Case the I’risoner is entitled 1o be heard upon such new
Evidence ; and the Prosecutor will be, in return, to a Reply to the
same extent.”

(®; Note to Tytler, p. 253—¢ The Prosecutor is allowed by argu-
ment to reply ; butnot to bring Evidence, unless, new matler has been
brought forward in the Defence,”

(*™ p.253.

(" *“ Summing up verbally, or in a written statement, the general
matter of his defence, and to bring into one view the jmport of the
proof of the charges ; and the result of the evidence in Defence.”

(%) p. 41,

(%) Lord Geo. Sackville’s Trial H.G. 7th to 24th March and
afterward 25th March to 5th April, 1760 D. J. A. G. Chas. Gould,
Esq.

(*) ¢ And inlike manuer as the J. A., the prisoner may be indulged
in answering him in rejoinder £

(*) Mr. Scott, -

(*5) p. 150,
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Evidence on both sides being heard, and the Prisoner
having made his Defence, the Prosecutor has a right,
in case he finds it necessary, to make a reply. By a
reply is to be und@rstood, a right of observing upon the
Evidence in general, which cannot be done until it has
been heard on hoth sides, and also a right of contro-
verting by Evidence any new matter introduced by the
Prisoner in his Defence.” Col. Kennedy (°7) states
that ¢ in all cascs where the Prisoner calls Witnesses
in support of his Defence, the Prosecutor bas a right
to make a reply.” (38) Capt. Simmons (*°) gives the
*same opinion, and adds,  or when new facts have been
opened in the Address, or new ohservations or infer-
ences made. Thus, though no Evidence may be brought
Jorward by the Prisoner ; yet should he advert to any
case, and, by drawing a parallel, attempt his justifica-
tion, the Proseculor will be permitted to observe on the
cuse so ciled.” (*°)
10.—We, thus, see the opinions of the above seven
Writers on Mily. Law (4') are at variance, and that,
consequently, Genl. Cts.-Martial are liable to act on
diflferent principles. The object stated by Tytler is
to ¢ recapitulate, methodise the import of his (Pro-
secutor’s) Evidence,” if required by the Court; (4%
if not, the Case should close with the Defence. It is
clear if extraneous or new matter be not allowed to be
introduced into the Prosecution, that the Prisoner has
no right to introduce auny, and if he does not introduce
any, there can be no ground for areply !'—hence I
propose this Rule :
11.—That no extraneous matter or new Evidence
shall be given in Evidence on any trial, either on the

(%) LateJ. A. G. Bombay Army, p. 81, 1832.

(*) The rest as ¢ Tytler.”

(®) p. 197, (1835.)

(*) The J. A, should, if necessary, do this. T cannot find out in
Capt. McNaghten’s last Annotns. (1828,) on the M. A. 1 Geo. 4, ¢. 81
—any thing regarding a Reply—but I incline to the belief that he is
in favor of the Right of u Reply.

(") I have quoted all—and all Civilians, except Major Adye—
Colonel Kennedy and Capt. Simmons—and all had been J. A,
except, I believe, Mr. Scott. .

(**) For Mily. Courts, as well as Juries often declare they wish no
‘ Summiog up” by the Judge Adw. or Judge—If a * Summing up”
be required ; let the J, A, make it.

Various
modes of,

Procedure.

Proposed.
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Prosecution or Defence. That, if necessary or requir-
ed by the Court, the J, A. shall ““ sum wup” the
Evidence, (+') in a concise and impartial manner—
whether the J. A. be the Prosecutor, ot not—Provided,
that it is competent to either party to examine Wit-
nesses, on Qath, to re-establish the Credit of any
Witnesses which may have been impeached. 'The
Court, being at liberty at all times, to examine Evi-
dence, hefore the Verdict or opinion has been given.

12. There have been Cases of a reply being made
by the Joint-Prosecutor as well as by the J. A. (44)
'The inconvenience to the Service of allowing a reply’
is obvious—and, assurcdly, if a Prosecutor knew he
would have ro reply he would adopt a course to prevent
any defect in his Prosecation, He may first, very
shortly, open his Case by an Address—and closc his
Evidence by Remarks on particular points, The Pri-
soner, can do the same. It is the Court who are to
contrast the Evidence on both sides—impartial Judges
can, aided by the J. A., better do so than persons who
advocate a Canse in which they take one view only,
and that of their own Case.

13.—There are other points of objection, I think,
mentioned by Capt. McNaghten (+3)—that ** the situa-
tion of Prosecutor is never a popular one, and for the
ends of Justice it is necessary to prevent whoever is
in it from being wantonly calumniated.” And that
*“ nothing can be more trne than that, in the majority
of instauces before a Mily. Court, a private Prosecu-
tor is as much on kis trial as a Prisoner, (4¢) why
place any Officer in such a situation? If he be talent-
ed and can be useful to his own Cause, let him be
made Joint-Prosecutor — but, Prosecutor, never !
Courts have often made remarks on the int2mperate
style of a reply (#7)—the J. A. is not liable to the same
objection: and if he be intemperate in his Conduct, he

(*) The J. A. should always have, in iotricate or complicated
Cases, aPaper of References to the Evidence on the different points,
on the Prosecution and Defeunce, to assist the Court.

(*) Which is doubly wrong.

(*5) Auvnotns. (1828) p. 210.

() Do, p. 219. ‘

(") G. 0. C, C.11th April, 1827, and p. 105—~1830, &c. &c.
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should be removed from his Office—he should bring with
him into Office, at least, Industry, and good Temper.

14.—If there sshould be any Evidence omitted by
the Prosecutor, but still bearing on the Case—which
the Court or either party deem necessary, it is open
to the Court before the Verdict is given toinquire
into the same, even after the Defence; and the Pri-
soner will beentitled to cross-examine on such Evidence.
The great addition made to any Proceedings by a
reply is obvious, What can better guide a Court than
reading the Evidence themselves! So much additional
matter is to be sent to the Comr. in Chief—for what
purpose? Ttis as likely to perplex him, as well as the
Court. T was told by a J. A. of a Case which occu-
pied, including documents, from 1,500 to 1,600 pages
folio, (48) which contained 23 Charges and 50 Counts,
and occupied nearly ¢hree months !!! and what was the
Sentence—why a Reprimand ! (4°) It must have cost
Govt. at least 1,000£! and took away 15 Officers
from different Stations—and from their daty, for more
than 3 months ! (5°)

(**) Late Lt -Col. Hunter’s trial held at Meerut—G. O C. C. 25th
Oct. 1834,

(*) G. 0. C.C.25th Oct. 1834, and the publication occupied 11
pages folio print of G. O.!

(**)" Col. Keunedy states p. 84— If however, the Defence is merely
of au extenuatory nature, it will be evident that all the circumstances
which the Prisoner may adduce in Evidence for the purpose of
palliating the misconduct imported to him, must constitute neuw matter
as such circumstances could not have been anticipasted by the
Prosecutor—Yet Courts-Martial are frequently unwilling to consider
it as such, because it was not intended to refute the charge, but
merely to extenuate the Prisoner’s culpability” and alludes to the
Case of an Apology p. 85 note—he says * Suppose therefore, a
Prisoner calls Witnesses who depose that he had offered an apology,
that it wys in their opinion a perfectly sufficient one ; but these
Witnesses cannot recollect the precise words, &c.—surely, &e. the
Prosecutor ought to be allowed to show of what improper a nature

. the apology was, and to prove that the offer of it was an aggravation
and not an extenuation of the Prisoner’s misconduct "

It is clear that the bare offer will not do—the Prisoner, to benefit
by it, should show whether it was accepted, or if not why refused—
See G. . C. C. 8th May 1829, and 16th April 1830—as to apologies.

It would be better, the Defence being closed—and only Evidence on
such extenuatory matter left—for the Court to sufler if necessary, any
Evidence to rebut such matter—but the Prbsecutor should confine
himself to the charges—Assertiogs without evidence, will not avuil —
Such extenuatory matter should be short—for it is obvious that the
prisoner should not be allowed to do more than that, us in the
Civil Courts—in which aflidavits are given in to leasen damages.

Coart to
decide on new
Matter,
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REJOINDER.

For the reasons given under the head of ¢ Reply,”
there should be no ** Rejoinder.” T the Case of Col.
Quentin, the J. A. G. (°*) said, ““the Prisoner has
been permitted sometimes to address the Court after-
wards, (on the reply) but that is not the regular course,
nor consistent with the ordinary Rules of the Court.”

CLOSE oF PROCEEDINGS.

The Proceedings being closed the Court is cleared,
and the Evidence is read over, or not, as the Court
may desire. It would, in many Cases, be a waste of
time to do so.  Afler a Judge has * summed up” the
Evidence—the Jury, if necessary, ask to have certain
parts read. 8o in Mily. Courts if there be a snming
up or not in open Court—any Member can desire to
have any part of the Evidence read (*) al any time,

VOTES HOW TAKEN AS TOo GUILT,
OR INNOCENCE.

It is usual, where there are several Charges or Counts,
to take the Votes on each, (*) separately.  And I think
the J. A., and not the President, as laid down in the
94th Article of War (Annl.) should be the person to
do so. Let it be so enacted—Thus, * and in taking

(51) < Sution,” printed trinl, p, 34, held from 17th to 31st Oct. 1814,

(1) The J. A. should arrange the different points of Evidence in
this manner on a Sheet or Sheets of paper-—say there are 3 points—
Disobedience A=—Disrespect B—Insult C—These letters A, B, C,
being marked over the above words—then :

Prosir.’s Prisr’s
’ " N
A Prostr’s Evidence. Dcfence, Address. Written Defence.
Disobedience. p. 5, 16 30 35 40 5 25 88

(2) Tn the Case of a King’s Officer or Soldier, the Annl. Art. of
War 94 directs the President to inke the Votes—In the Case of a
Company's Officer, &c.—Sect. XIV. Art. V. is silent—I have recom-
mended that the J., 4, should take the Votes iu ull Cases,
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the Votes of the Court, the J. A. (°) shall begin by
that of the youngest Member, It will be the duty of
the Court lo ascertain that the Votes are correctly
taken, () that a Majority of Votes is required in all
Cases, as to the Finding or Senience, or as to an
other guestion: Provided that where the Sentence is
or may (%) be Death, two-thirds (2-3ds.) of the Officers
composing the Court-Martial shall concur in the Find-
ing and Sentence. And if there shall be an equality of
Votes as to the Prisoner's  Guilt” or  Innocence,”
dhe Prisoner shall be acquitted of the Crime to the
extent charged, and not have a Sentence of Death passed
against him—but it shall be competent to the Court lo

(*) The J. A. does so in the case of the trial of Company’s Officers
and Soldiers, and is more accustomed to the duty—and is the record-
ing Officer. .

(*) To prevent the possibility of any mistake—On the trial of Lt. T.
(See G, O. C, C. 25th March 1830) the J. A. declared it is said, that
the Verdict against Lt. T. was ¢ Guilty.” It was afterwards stated
by some Member that the votes of the Court were silently taken
(there were 17 Ofiicers)—the Sentence was ‘¢ Death,” approved by
the Comr. in Chicef, but remitted ; Lt. T. made an Affidavit to the
following effect (as told him by 8 Member on the Gl. Ct.-Ml. which
tried him)—¢ That each Member wrote his individual Vote and
Opinion (in regard to the Verdict) on separate slips of paper, and
that no Vole was given vivd voce, but that all was done in silence,
so that no one Member knew the Vote of another—that the said
slips of paper were handed to the D. J. A. G. who, on collecting the
whole, examined them in silence, and then declared it had been given
agninst the Prisoner”—after which ¢ that a paper with the Bentence
writtcn on it, was silently passed round the table and that the several
Members read it and each passed it on to his neighbour ; that no
Member nssented or dissented to the Sentence, and that no Member
Voted for Sentence of Deuth—and that Deponent is informed such
mode of taking the Votes and Opinions is illegal.”’

This affidavit was sent to the Comr. in Chief’s Mily. Secy., and the
Comr. in Chief ordered an inquiry into the fact.

The Opinions of 8 Counsels in Calcutta were taken who decldred
that ¢ the eVotes mot being delivered aloud—the Court not only
deviate from all Mily. precedent and practice, but violated the mast
ordinary maxim of prudence and justice—if each Member silently
wrote his opinion and the J.-A. silently porused it, &c. the Counsel
were—NMessrs. L. Clarke—Cleland (late) and Dickens. Lt. T—
threatened to prosecute the President—and might bave prosecuted
all the Members—but why did not the Member who gave the above
information declare in closed Court the fact which came .to his know-
ledge, and demand to have the Votes read to each Member for their
approval—hud he done so, there conld have beep no after dispute !

(°) If the Sentence, on conviction, is by Law Death (Murder) the
Court can award no other Sentepce—If the Case be Mutiny or
Desertion—2-3rds must concur in the Finding, as well as Sentence, or
elge you use two principles of action.

w
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acquit the Prisoner of a Crime of Murder, Deserlion,
Sc., and find him guilty in a less degree, in all
Cases where they can legally de so. And if, in
the decision of any other question, the Court shall be
equally divided in Opinion, the question must be
undecided, unless the Court shall, on reconsideration,
chanye their Opinion: the Prisoner being entitled to
the benefit of any Doubl. The President not lo have
any double or Casting Vote (°)—Provided that all
Votes or Opintons shall be iaken vivd vocé; or if in
writing, lo be read out to the Court by the President
or some other Member of the Court. (7)

(%) See, Casting Votes under ¢ Voles,” ¢ Miscel. Matter” and
¢ Index.”

WrittenVotes, (7) When outof 15 Votes 7 pro and 7 con, he Votes last, and it casts,
or Weighs down one side; the objection is to having 2 Votes. With the
same President, at the request of the Court, T adopted the plan of
taking the Votes on slips of paper—Dbut as in Note 4 ot sub silentio,
The Court thought that the Cuse being complicated, Members would
give a more unbiassed opinion if they did not hear the Votes of the
other Members preceding them—this is more strongly the Case with
those who Vote last—as some count the pros and cons, and the Pre-
sident has, though not a double, in point of fact the Casting Votes, I
made slips of paper for each count—and 1 gave one to each Member
who, having written his vpinion, handed the slip doubled up, to the
President—the witole being thus finished, 1 asked the President to
reud the papers aloud—and requested each Mewmber to acknowledge
his Vote or Opinion, or object, which was done. As the slips were
handed up by the Member who tirst wrote his Vote-—they were handed
up not in regular order, and that of the youngest Member not read
Jirst, it was by chance—the order for beginning with the poungest
Member, is to prevent the Vote of the youngest-being biased by that of
the oldest Member—and is supposed to be, therefure, in favor of the
Prisuner—If the Votes and Opinions are read out to cach Oflicer who
has written his Voteor Opinion—there canbe no legal objection.—The
term * Votes” isused in Art. 94 and Sect. XIV. Art, V. the term
Ly a ¥ Majority of Voices” is used in Sect. XIV. Art. X.—Art. 79
(Afinl.) states by *¢ a Majority of Votes”—the latter would include
Votes not vivia roce—A Jury Vote amony themselves—in the Case of
¢ Woodfall” for a libel 1770 Ld. Mansfield said—(opinion of the
Court) * where there is a doubt upon the Judge’s Report, as to what
passed at tLe time of bringing in the Verdict, there the aflidavits of
Jurors, or by-standers, may be received upon a mbtion for a new
trial, or to rectify a mistake in the Minutes.” State. Tr. vol. 20, p. 919,

¢« The Court of C.P. refused to sct agside a Verdict upon the
Aflidavit of a Juryman that it was decided by fo1.” 1 New Rep. 326—
Tomline’s Law Dicty. title—Verdict.

- A Juror has said ¢ I do believe it (the Evidence), but my brother
Jurors do not believe it.” Samuel Scott and others before B, Raich,
Esq, M. P. and other Magts. Middlesex Sessions, 16th March, 1833,

. . 1t was the practice in the Freach Army before the Revolution to
French mode. collect the Votes thug—* A sheet of paper is then given to the
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FINDING.

The Court may either find the Prisoner guilty
geuerally, or guilty as to parts, and acquit of the rest—
or “ not guilty” and acquit altogether—in which Case

““ not guilty and do acquit thereof”—is usually record-

ed—but if the Court recorded “ not guilty” simply—
it would be legal, (8) and I think should be suflicient.
In the Case of ““ Murder” they may acquit of * Mur-
der” and find guilty of ¢ Manslanghter”—or * if
indicted for cuiting and wounding, with intent to
oMurder or do some grievous bodily barm,” the Jary
may find * with intent to do grievous bodily harm” (°)
—or, the Court may acquit of ** Mutiny” or ** Deser-
tion,” and find guilty in a less degree—as of * Insub-
ordinate Conduct,” or * of Absence without Leave,”
and the like.

youngest Member of the Court, who writes at the top of it his Opi-
nion and Vote; folding down the paper upon the writing, and
presenting it to the pext in order of Seniority, till all have written
down their Opinions; that of the President being connted as two,
when on the side of Mercy, and as one, when for Punishment. The
President then opens the paper, and after arranging the Votes, declares
the Opinion of the Majority, and pronounces the Sentence which is
written down by the Major, (the Purblic- Proseculor) and signed by
all the Members of the Court; and immediately thereafler, it is
announced to the Prisoner.”—See Tytler, note to p. 328.

I think there is often an advaotage ip taking Votes in writing-—as
I know Officers at Courts-Martial have several times declared thatthey
thought Voting vivi vec? affected the O pinions of the other Members.

Sometimes Members write long Minutes—and there can be no legal
objection to the Rule ; provided the Vote be read out and acknow-
ledged : and it has the advantage of being free from hins—and the only
legul objection or doubt raised is, when this is done silently and not
openly. 1 have, therefore, recommended it to be legally sanctioned,

Why T prefer my plan to that used in France is, that the Members
on the right and left might see what his neighbour wrote—~wheteas,
by my plan ¢hey are all engaged on the same Work, and I think it is
more expeditious.

(*) Since (Civil) Criminal Courts do nothing more than find ¢ No¢
Guilty” 5 why should My, Courts record * Having watarcly and
deliberately weighed the Evidence, &c. &c.’—what is the use
of requiring a Court to take an Oath to determine accordiug to the
Evidence—and, then, require it in its Finding to declare that they
have kept their Qath, .

(*) Not finding the words ** Murder or”—In such a Case the Judge
directed Sentence of Death to he recorded, but as the Jury bad acquit-
ted of an intention to Murder, he wonld recomimend it to the Crown
to spare their Lives ; but that they must expect to be sent out of this
Country for the rest of their days, Beforc Mr, Jus. Bosanquct,
Midland Circuit, 14th March, 1833,

Guilty or
Tunocent
generally or
patually,

Casting Vote
Jor Prisoncr!
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It is not proper to record the ¢ Courtare unanimous-
ly of apinion that the Prisoner is guilty;” (*°) but, a
Court might, legally, do so if their Verdict be an
“ Acquittal.” (**) That the Finding shall in ¢i{ Cases
declare the number of the Majority and Minority ; (**)
and that if the Court find “ not guilty”—the Court
shall record ¢ The Court find the Prisoner * not
guilty”—or, if ** guilty”"—the Court are of opinion that
the Prisoner is  guilty.”

—

VOTES AS TO THE SENTENCE.

' 1.—The Votes as to the Sentence are to be faken in
the same way as in the Case of the Finding. The
Members who have acquitted must Vote as toa Sentence
as well as those who have convicled, (*3) they, from
Jurors, become Judges. But as doabts have arisen
among Mily. Men who require a Law to satisfy their
Conscience. '

2,—That the Officers composing cvery Court-Martial,
as well those  acquitting” as those ‘¢ convicting”
shall Vote as to a Punishment—and where the Pun-
ishment is appointed by Law or the Mutiny Actor
Articles of War, the Finding guilty by a Majority is
sufticient in all Cases: except where two-thirds must

(1*y Because the object is 40 conceal any opinion of the Membérs
Lostile to the Prisoner,

(') 1t may he said such would be objcctionable in another way—
I think decidedly not—and, that, in some Cuses a full, unanimous,
and hon’ble acquittal, should be known—it is due to the Prisoner—
here, there is no objection,

(1) This will prevent the possibilily of a man being hunged where
8 instead of 10 out of 16 concur in a finding Guilty in the Case of
Murder ! the Comr. in Chief should know the number of convictling
and'acquitting Members. In the case of a Recommendation the sum-~
ber should be known—See 8ir C, Morgan’s Note to Tythuer, p. 324—
much more so where the Judgment of the Court is concerned. 1f the
Comr. in Chief found 12 out of 13 acquitted—it might guide the
judgwent as to a Revision—As the Court take Votes on each Charge
aud Count~~there would be no trouble in the Case, thus~—

1st Charge, 11 out of 13, Guilty.
20d Do, 9 do. 13, Not Guilty,
*  3nd Do. 7 do. 13, Do, &

() J. A. G.’s Lr. No. 256, &th Sept. 1832—s0 decided in several
instances—Sir C, Motgan, in his Note to Tytler, p. 311—states * It
is to he observed, that every Member sworn, if present, must give
Q’istox'»’inion upon the cause ; and that the President Las only a single

ote,
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concur in the Finding and Sentence. ¢ The President
_bas no double or Casting Vote.”
3.—Where the Punishment is discretionary, and the
Officers composing the Court. Vote diffcrent Panish-
ments, there must be a Mujority of the Oficers to
concur in one Sentence—the Rule for which is laid
down. (')

SENTENCE.

. 1.—The Court must consult in Mily. Cases, the
Mutiny Actand Arts. for the King's or Company’s Army
—or if a Native Officer or Soldier the Native Articles
of War. The different Sections or Articles of the par-
ticular Code should be wriften on a sheet of paper and
be read out to the Court. If the Crime be Murder or
any other non-Mily. Crime—the 102d Article of War(*5)
—the 4 Geo. 4, C. 81, Sec. 2—or the Govt. Penal
Regns. are to be consulted, or 9 Geo. 4, C. 74.

2.—That where any Officer, Soldier, or other person
tried by a General Court-Martial shall be found guilty
of Murder, it shall be competent to such Court-Martial
Laving passed a Sentence of Death, to recommend that
the Prisoner may be ¢ Transported for Life,” (*¢) and
in all other Capital Cases to pass a Sentence of
¢ Transportation for Life, or a certain Term of Years;”
instead of a Sentence of * Death”—Provided, also,
that no Sentence of Corporal Punishment shall be

(1) See ¢ Voles”—Miscel. Matter at the end of this work.

(%) The 102nd Art. (Aunl.) declares—*¢ provided that, in all Cases
where such Court shail have convicted any Soldier (why npot
Officer too ?) of any Offence punishable with Death, it shail be lagvful
for sauch Court-Ml., instead of sentencing the Offender to Death,
to adjudge Bim to be trunsported as a Felon for life or fora certain
tcrm of years,”

(") By the Charter of Justice the Supreme Court have the power to
reprieve pending a reference to the King, and by 39 and 40 of Geo. 8,
persons convicted of Capital Crimes may, instead of being executed, be
transported for life. This Act of Parliament and the Charter, both
extend to Cases of Murder, which these two Sections (27 and 26—of
Geo. 4, ¢. 74, for admimstr. of Criml, Justice in the E. Indivs) of the
present Act do not ¢ Mr. L. Clarke's Analysis 1831 p. 78.

The above proposition is to prevent any doubts as to Article 102
and Sect. VITI.—4 Geo. 4, ¢. 81—as Sect. 27 of 9 Geo.d, c. 74—
excludes the Case of Murder—notwithstanding there are 2 former
authorities for the Supreme Court.to pass a less Senteoce than
¢ Death”—But, the Charter of Justice and the 30 and 40 of Geo. 3,
do not give such authority to a Gent, Ct-Murtial ! hence iy proposition.

Proposed.

Proposed.
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passed in any Case, except where the same is pro-
vided for. ('7)

[ ]
APPROVAL ('®) OF SENTENCE OR OTIIER
DEc1s1oN OF TiE PROCEEDINGS.

General. As to a General Court-Martial the Cowr. in Chief
either “ Approves” or < Confirms” (**)=—or ¢ Dis-
approves”—sometimes it is “ Not Confirmed.” The
Sentences, &c. of District Courts-Martial shonld be
Approved, &c. by the Officer ordering the T'rial. If
the Court have recommended a Prisoner’s Discharge.
with * Ignominy’—the wording should be thus—

District « Approved, &c.” The Recommendation as 1o the

Ct..Martial.  Prisoner’s Discharge with Ignominy ; being suhject to
the Approval of H. E. the Comr. in Chicf. (*°) In
the Cusc of Regtl. Cts.-Martial the Articles of War

Proposed. () G. 0. H. G. 24th Augt. 1833, &c. should be inserted in the
Artictes of War.

(**) One writer contends that the word should be ¢ confirmed” —the
72ud Annl. Art. uges the words ¢ authorized to confirm the sane,
and until our or his Directions shall have been siguified thereupon”
(same in Sect. XIV. Art, IX. Company’s Arts. War,)

Bat M. A., Clause 17, uges the words * from the date of 4p-
proval or other final Decision, &c.”—Sect. XXXI. 1 Geo. 4, ¢. b1,
+¢ (Company’s) whether any such Sentence he approved or not.”

The Warrant from the Comr. in Chief to Genl. Officers states
¢ which Proceedings are, &c. to be sent for my approval”—The Oath
taken by all Members is not to divalge the Scentence—¢ until duly
approved” the 79th Art, asto Regtl. Ct.-Ml. but no Sentence shall
be execnted until, &c., shall have confirmed the same (Sect. XIV,
Art. X. Compuny’s the same,)

The Advt. Genl. (Mr. Pearson) is of opinion that either ¢ approved”
or “ confirned” are equally legal !

(1*) The distinction to be made lies in this—you ¢ approre’” of the
Tinding and Sentence—and pass your approbation on the whole
Progecdings ; then add—* the Scntence to fake cflect, &c.—these
words contain the * Direction”—sec note 18.

You may * approve” of the * Sentence,” and ¢ disappFove” of the
¢ Cinding” in seme respect—or of something else—lere, the use of
these two words would not be improper. But, it would be inconsis-
tent to approre of the Sentence and then disapprove of the same thing —
you may approve of the Finding aud disapprove of the Scntence. 1
the Remarks are to apply to both Finding and Semtence—then, I
would use Confirm—and disapprore of sometling, which still leaves
sufficient legel Matter to confirm the whole.

Hence, it is not the objection legaily to the use of either word, but
on the score of consistency !

The Legislature uses both words. The Directions for the Execution
of the Sentence are the most impdrtant.

(*) In which case the Proccedings are sent to the Adjt. Genl. H.
M. Forces in Indin—the Adjt.Genl. . M.’s Forcesat Home—or D,
A. G, bladras, or M. B, K, T. Bombay.
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direct the Comg, Oflicer to Confirm. (*') (See Sentences,
Miscel. Matter at the end of this Work.)
®

e

RECOMMENDATION.

A Muajorily must concur in any Recommendation.
“ The Rccommendation should always be written
under the Sentence. (%) The use of the term ““ Unani-
mous” would in some Cases be but just (*3)—where less
than the whole concur, then the President shounld sign
¢cwder these words, ¢ Officers concur in the
Recommendation.” Here the Prisoner and the Comr.
in Chiet have the benefit of knowing, say, that 14 out
of 15 recommended ; while the Vote or Votes of the
Ofticer or Officers dissenting are not made knowan.
(See Recommendation, Miscel. Maiter.)

REVISION oF THE FINDING, SENTENCE,
ok OPINION.

1.—Tf the Comr. in Chief thinks the Finding or
Sentence or Opinion incorrect—either finding too much
or too little—or that the Seutence is illegal or inade-
quate, he orders a Revision—which can be only once (*4)
—unor can any new Evidence be taken, (**) . e. on
the Charges investigated ; but where a Genl. Court-
Martial only examined the Evidence on 5 out of 13

(™) Art. 79 and Sec. XIV. Art. X,

() Sir C. Morgun (tortnerly J. A. G.) note to Tytler, p. 324—Sir
C. adds, ¢ together with the signatures of the several Members so
recommending ; for it is very possible, that a detached paper may Le
lost, mislaid, or forgotten.’' There is an objection to any names
appearing gxcept the President’s—he only sigos the Sentence. The
abject is to conceal frow the Prisoner, who is entitled to a Copy of
the Proceedings, the names of those who do not concur in such Recom-
meandation. It has been recommended by a J. A. that where the whole
Court concur the President should sign only—where any less number,
that the Members concurring, should sign.

I propose that the President should sign these words, “—— Officers
concur in the Recommendation.” 1If the object were to know if
certain  Oflicers recommended, it is clear the object would be guined
at a great sacrilice.

In the Navy the Sentcnce is signed by all the Members—McArthur,
vol. 1, p. 150.

(¥) Tytler, p. 324, says ¢ there ‘can be no impropriety,” and that
it gives more weight.

(#) Clanse 16 Annl. M. A,, and Sect, XVI.—4 Geo. 4, C. 81.

(*) G, 0. C. C, 18t June, 1815—and Clause 16, M, A,

Majority.

When,
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Charges, (*) they were directed to revise and take
Evidence on the 8 remaining Charges. (*7) The Revi-
sion is sometimes not ordered whin it may be incon-
vient; there being no illegality to correct; the question
of expediency being in point.  As a question has heen
raised whether, il a Court of 15, tried a Prisoner, a
Revision could be bad legally with 13, 13 Officers
being the legal number to counstitate a Geul. Court-
Martial. (*8)

2.—That the Finding, Sentence, or Opinion of no
Court-Martial shall not be revised more than once.
That it shall be competent to any Court-Martial to
revise their Finding, Sentence, or Opinivn with a less
than the original number of Officers sworn and com-
posing the Court-Martial; provided, that there be the
legal number of Oflicers present; the cause of the
Absence of the Absentees being duly accounted for.
That no Evidence shall he taken on such Revision,
unless the Court shall not have exhausted the whole of
the Charges. (See Revision and Incidents in Miscel.
Matter at the end of this Work.)

(%87} Col. Cawthorne's Trial-—though he was Cashiered on the Lvi-
dence taken—(but 1st, the Court must exhaust the whole of ihe Charges
~—2dly, the I'inding and Sentence might not have been borne oat by
the Evidence on the 5 Charges)—J. A. G. Lt. H. G. 21st Jany. 1796,

(%) 1t has been contended that by the absence of 2 Members the
Minevity might become the Majority. Thus, out of 1510 find guilty
—and 5 acquit—take 2 from 10—and 8 would convict—and be 8 to 5
~butif one of each, then would be 9 to 4—ur if 2 out of the 5—10 to 3,

The Opinion given by a former J, A, G.toa D. J. A. G, was that
% the whole of the Members who had voted oo the Trial must be
present. Those who passed the Scntence are directed torevise it ;
if revised by a smaller Majority ; that the Afinority might become the
Majurity ; and the revised Sentence be different from the Original one;
though all the Members should retain their opinion on which it was
founded,” Lt. J. A, G. 4th May, 1816, concurred in by Advt, Geul.

An (fficer once disputed whether having more than 13 Oflicers was
legal—but, the words ¢ not less than 13, &c.”’ clearly give the power
fo add—by ¢ Custom of the Army’’—though we find in" committers
¢ competent to add to their Number,” is expressed—still lcaving a
legal Quorum of less than the whole. The question here, is whether
13 Officers, heing the legal number, can they—thonzh there were 15
Oflicers sworn on the Trial—revise without the other 2.

Sect. XX11. 4 Geo. 4, c. 81—requires, for instance a Genl. Ct.-M1,
to consist of 13 Officets in the Company’s Provinces,~to Sentence to
Deuth, or Transportation. Now, sappose, 10 out of 15 did pass a
Sentence of Death—and 2 Members are not present. there are 13 to
revise, 9 are 2-3rds, here, there mustbe 9 to concar, If 2 of the 10
were absent, it would be in favor of the Prisoner—If 2 out of the
Minority, the Majority will be increased —but the absence of 2
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CouRT oF INQUIRY; IN MiLy. CASES.

1.—The Prerogative of the Crown to hold Courts of
Inquiry is too well known to admit of any thing being
said on the subject. The Right was called in question;
but decided in the affirmative. (*) The only mention
we have in the Articles of War isin Art, (Annl.) 82, (%)
My present object is to recommend a Legislative
Enaclment ; not to affect the Right of the Prerogative,
but to render legal some provisions which seem requi-
site. The Court is usually composed of 5 or 3 Officers,
Hiut might be of any number; there being no limit by
authority.

2.—My object is not, in all Cases, to make the Court
similar to a Grand Jury, for in ordinary Cases, the
Lvidence being taken on both sides may he satis-
factory, and prevent the necessity for a Trial. The
points I wish to be decided are—1st, whether an
Ofiicer, having been a Member of such Court, should
afterwards be a Member of the Genl. Ct.-Martial to
try the same Case he having given an opivion—the
public Service being considered—2d, whether the
Court should give an opinion—and if not, then, whether
such Officer should be a Member on the Trial.

3.—That no Officer who shall have becn a President
or Member of a Court of Inquiry held to investigate

cannot bear against the Prisoner, as 2 out of 10leaving 8cannot Sentence
to Diath—7 or 8 can Transpori—so that in no case, can the Prisoner
suller capitally—1st, If you take 1 or2 Officers from the Majn ity,
he gets less punishinent—2d, If ycu take 1 or 2 from the Minority, the
effect is not to increase the Sentence in kind.  If the Coart were 14,
and 7 convicted and 7 acqaitted—there could be no couviction—take
away ove from these acquitting, and he might be convicted—7 to 6—
this is the only case-~Life cabnot be alfected-~the Prisoncr miglet be
found Guils, But the Revision might lead to a change in some
Members—Itis fo be supposed that where there were 7 to 7—
the Verdict might, by 1 Jess he 7 to 6, or might be 8 to 5 in
the ‘Prisoner’s favor—the extta Members are only to secure 13.
Suppose the 2 Members were dead, there is no Aathority to have a
new Trial—13 being a legal number of Oflicers. If the Members were
prevenled by Sickness, er distance, from revising—if desired, the
Votes of the Abseutecs might be counted in their favor—the J. A,
keeping the Votes till the Approval, &c. of the Sentence in Orders,

(") ITome v. Beniinck—F.xchequer Chamber, 17th June, 1520—See
Case 11 in my 24 Work (1825) p. 431, : .

(*) A Regtl. Court of Inquiry of Three Officers to receive proof
of the fact of % Desertions.”

X

Proposed.
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into any Mily. Case, asto whether or not there be
grounds for the Trial of the accused by a Court-Martiul,
shall be the President or Member of such Ct.-Martial if
such Oflicer shall have given an opinion on the Court of
Inquiry—but, that if he shall not have given an opinion
he may be a Member on such Court-Martial, if the
exigency of the Service require it—Provided that he
shall be subject to Challenge in the usual way (3)—
Provided, also, that no Court of Inquiry shall he called
upon to give an opinion, (4) except in Cases where the
object is to ascertain the value of property, (5) the
Services, or Claim to Peusions, of Officers or Soldiers,
() or as to any Claim of Officers or Soldicrs, or in the
Case of Loss of Treasure. (7)

4.—That every Court of Inquiry shall consist of 5,
and of not less than 3 Oflicers, and of the same rank
as is directed for Courts-Martial. Charges and Instruc-
tions to be laid before every such Court. And the
President and Members shall make the following
Declaration :

“I, A. B., do declare upon my Honor, that T will
duly and impartially inquire into the Matters to he
brought before this Court: [and (where an opinion is
to be given) that [ will not, at any Time, discover my
own vote or opinion, or that of the President or of any
Member; unless required to do so by competent Autho-
rity,”] (8) (wor if the Court be a closed Court, will I
discover the Proceedings.)

5.—That all Witnesses duly summoned are to attend
such Courts; and all Witnesses so duly summoned
who shall not attend on such Courts, or attending shall
refuse to give Kvidence, shall be liable to attachment
in the same mauner as Witnesses before Cts.- Martial.

(*) Tho’ no opinion be giren, the forming one creates equally a bins,
but ip ordinary Mily. Cases (Mutinous, Insubordinate Conduct, &e.)
the Evidence is usually so clear as to render the objection of less
force, ’

(*) What is the use of giving an opinion, in such Cases, the Comr.
in Chiefor Geol, Officer, &c. can easily see if there are grounds for
trial or not. |

(*) Valuation of Houses, &c.

(°) Anul. Arts. 87, 88.

(") To ascertain if wouey is lost by neglect out of a Treasure Chest,
G. 0. G. G. in C. 30th Sept, and,C. €, 6th October 1820.

(*) Similar to Art, 88,
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6.—That such Courts shall record the Evidence as
at Courts-Martial. That the Accused shall be present,
and may cross-examine and examine any of the Wit-
nesses—or make afy statement. And that the President
and Members of such Court shall sign the Proceedings.

—That the Witnesses shall not be examined on

Oath. 'That the Court shall be an open or closed
Court ; according to the Custom of War. (?)

8.-—That no person accused can demand a Copy of
the Proceedings. That in Cases relating to the Valu-
ation of Property, or the like, the parties interested
«iay have a Copy ; paying reasonably for the same,

9.—A Majority to decide all Questions. The Pre-
sident no double or Casting Vote. -

SworN CourT or INQUIRY—TO INVESTIGATE
Casks oF MURDER, &c.

1.—Tn the Case of Persons accused of Murder or
of other Capital Crimes, or of Crimes which are triable
by Gencral Courts-Martial at places situated beyond
120 miles from the Cities of Calcutta, Madras, or
Bomlay, instead of being arraigned before the Supreme
Courts. (*°)—it seems advisable that, according to the
Law in the Case of the Grand Jury, a more solemn
Investigation should take place before such person is
put on his Trial. For, in all practicable Cases, the
odinm of a Trial should be avoided ; unless the neces-
sity shall be decided by the Oulh of Witnesses. There
is a Mily. Court of Inquesi held at all Stations, where
the body is to be found ; where not found, the Investi-
gationis by a Court of Inquiry. [Indeed, if cven there
were an_Inquest held, circumstances may not cdme
out so fully as to fix guilt on the actual Murderer, or
as to others afterwards accosed, &c., hence both Pro-
cedures may be required. (*')

(°) In the  Cintra Convention” Case it was an open Court. In
that of the Special Court of Inquiry, at Meerut, in 1815 (** Kalunge”
affair) a closed Court. ¢

(") 4 Geo. 4 c. 81. 3. 2—Art. 102,

(') * It is usual to prefer an Iudictment (which is investigated by
a Grand Jury) also, against the party charged by the Coroner’s
Inquisition.”"~Jervis’s Coroner, 1829, p. 288.

Proposed.
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2.~That where a Court of Inquiry shall be held to
inquire as to whether there are grounds for trying any
Ofticer, Soldier, or other person, on a Charge of Mur-
der, or Capital or other Felony, or ( Civil) Misdemeanor
of great importance, the Court shall be called a «“ Sworn
Court of Inquiry,” and consist of 5, and of not less
than 38 Officers. T'hat the President, Members and
Interpreter, (if one be required) shall be sworn, aud
the Witnesses for the Prosecution only shall be exanin-
ed, and on Oath, or Solenin Declaration.  The Witness-
es for the accused shall not be examined—that the
accused shall not be present (**) as a matter of Right;
but at the discretion of the Court, but shall be informed
of the nature and facts of the Evidence given against
him—Dbeing brought before the Court for such purpose;
or the substance of the Evidence shall be read to him
in his place of Confinement,
8.—That the President and Mcmbers shall take the
following Oath—('if a closed Court ) :
, A. B, do swear that T will not discover the
Evidence given before this Court, unless required to
do so in a Court of Justice, or before a Court-Martial,

So help me God.

4.—That no Officer composing such Court. of Inqui-
ry shall be the President or Member of any Court-
Martial to try the accused.

9.—That the President and Members shall sign the
Proccedings of the said * Sworn Court of Inquiry.” ()

Where a Grand Jury threw out a Bill of Indictment for Murder—
The Prisoner was tried on the Coroner’s Inquisition, under 9 Geo, 4,
€.74,8.5. “ 1t not heing considered advisable to discharge a Pri-
* soper from custody in the face of the Verdict of the Croner’s Jury,
¢ without a Verdict of Acquittal by another Jury.” Trinl of Doorga
Terurree for Murder—Supreme Court, Calcutta, 18th March 1531,
before the 3 Judges.

There may be a new Bill presented— Archbold, p. 34, but the more
usual course is, if u true Bill for Murder be not found ; te present one
for Munsluughter ; or one less in degree,

(**) Notallowed at Grand Junes. I would allow Lis presence,
there being no danger of flight—or tamperivg with Witnesses—seo
note 8—Ingucsts—p. 176.

() To usk a Court of Inquiry to give an opinion in Mily. Cases,
would be to suppose the Comr. 10 Chief, Geal., &e. Officer to be in-
competent to judge in a case aflecting Discipline—The object is to
colleet fucty for the exercise of hts Judgwent,
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G.—That the Procecdings of all Courts of Inguiry
may be revised as often as may be required, and may
take fresh Evidence.

7.—That a Cofirt of Inquiry may be held after any
lapse of Time.

CoURT OF INQUEST.

1.—In the Bengal Army Inquests are ordered to be
held in all Cases of ** sudden, unnatural Death, or of
*¢ death attended with circnmstances of a suspicions
“ natare and a minute investigation and a full jleport
‘ of the result to be made to the Oflicer Comg. the Divi-
“ sion. The Committee to consist of two experienced
“ Officers, and of any Medical Officer the Comg.
¢« Ollicer may appoint.” (')

2.—The above Circalar is not a sufficient Guide—
nor is a Court of Inquiry exactly similar—the na-
ture of the Case requires Legislative Lnactment and
Powers—1I thercfore propose—that in all Cases of
death, in a sudden, unnatural, or suspicionus manner
in any Regt. or Regtl. Buazar, the Commanding

Inthe Case of Mwder, &c. even, T do not see why the ¢ Sworn
Court of Inquiry” should give an Opinion,

The parallel between the Grand Jury and the proposed Sworn
Court of Inquiry 15 in the examivation of Witnesses on Qath for the
Crown only.

The Grand Jury are fo find a true Bill, ornot a true Bill—The
private individual injured, or Counsel for the Crown, mast go before
the Grand Jurg—the Atty. Genl. cannot legally, inter(ire, beyond
presenting a fresh Todictment, The Graad Jary are to determine if
there shall Le a trial or not.

In Mily. Cases, the Comr. in Chief ;—or General Officer (in the
Case of N. C. O, or Soldiers; must have a Court of Inquuy 10’ show
grounds for a trial==If the Court give an opmion erroncous!y that
there are not grounds—the Court may be ordereld fo revise—the
Court may still retain their opinion==The Cowr. in Chief myy sti)l
order the trial—1Ie has better means of knowing the legal eflvet of
the Evidence, &c.—There is the J. A. G. to consult and the Law
Anuthorities—The Mily. Court has not like the Grand Jary ; a charge
from the Judge to assist them—so that the Court’s opivion cannot in
all Cases (involving the legal effect of Evidenre, &c.) pive a just
opinion—as where they hear the Evidence on hoth sides on the tual
—(See Note 4), .

(*) Circular A, G. 0, No, 267, 7th March, and No, 1361, 19th
August, 1529. .
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Ofiicer of the Regt. shall hold a Court of Inquest (?)
(if practicable, if not to be a Station, &e¢. Court) to be
composed of a Field Officer or Capt. as President, and
of two Officers of not less standing than 5 years as Com-
missioned Officers, (in all practicable Cases,) as Mem-
bers. Il the deceased belonged to no Regt. or Dett.
in which an Inquest can he held, an Application is to
be made to the Oflicer Comg. the Station, &c. The
Medical Ollicer of the Regt. or other Medical Officer
attending, shall examine the body of the deceased on the
spot where it was found, (in all practicable Cases)and in
the presence ol the Court of Inquest—after which:
the Court may adjourn to the President’s Quarters (or
to any other place.) The Presidentand Members shall
take the following Oath, (when a closed Court ) :

I, A. B., doswear that I will not discover the Evi-
dence given before this Court, unless required to do so
in a Coart of Justice, or before a Court Martial.

So help me God.

3.—That the President may summon any Wit-
nesses, and any Witnesses duly summoned and not
altending, or attending and refusing to give Evidence,
shall be liable to an attachment i the same way as
Vitnesses summoned and not attending, &c. before
Cowrts Martial. (3) In Cases of Witnesses bheing
Non-Mily. persons, the Magistrate or other Civil
Officer, shall immediately cause all such Summonsesto
be served on the parties therein named and summoned.
That all Witnesses shall be examined on Qath, or
Solemn Declaration.

4.—That it shall be competent to the Court to sit
at any hour and even on Sundays (+)—and to confine
any person, on the instant, suspected to be a party con-
cerned in any Murder, or of having caused Death under
suspicious circumstances, reporting the same to the

(*) Owing tothe state of a body in Warm Weather, such has usually
been done Regimentally.

(?) Clause 15 M, A.; and 4 Geo. 4, c. 81, s, 27. Witnesses before
Coroner's Inguests are sworn.

(') Must be often done in India—has been evenm England (in
August, 1831)—See Cage 17, p. 117, my 3d Work, (1834)—though
Jereis, p. 212—says it s not legal ; it may not be as to a Deadund,
but we have no Deodunds,
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Comg. Officer. (°) And since there is no Coro-
ner in India, except at the Cities of Calcutta,
Madras, and Bombay, it shall be competent to a
Mily. Court to Rold an Inguest on any body found
within the limits of any Mily. Cantonment, Post,
or Camp, though the deceased may not have belonged
to the Troops, or may not be a Camp Follower attached
to the Troops, or to any Bazar, but shall be a person
who was under the protection of the Civil Power, or
bave belonged to any other Presidency, or to any State
inalliance with the E. I. Company or 1{. M.s Govt.—
*Provided, that in all Cases requiring the aid of the
Civil Power, or where the further investigation of the
Case may be required before the Civil Authorities—a
Report shall be made without delay to such Civil
Authoritics—and, if any person or persons be implicated
orsuspected to be concerned in any Murder, an applica-
tion shall be made, direct to the Civil Authorities :
and a Report thereof, and of all the Court’s Procdgs.
shall be made 1o the Comg. Oflicer.

*5—It is declared by the 9 Geo. 4, C. 74, S. 5—
““ That every Coroner, upon any Inquisition before
 him taken, whereby any Person shall be indicted for
“ Manslaughter or Murder, or as an Accessary to
“ Murder before the Fact,—shall put in writing the
“ Evidence given to the Jury before him, or as much
“ thereof as shall be Material, and shall have Autho-
““rity to bind, by Recognizance, () all such persons
““as know or declare anything Material touching the
“ said Manslaughter or Murder, or the said Oilence
‘“ of being Accessary tv Murder, to appear” (7) at the
Trial. -

(5) Thete are Cases which would clearly warrant this Measure—
A Coroner 18 authorized to do so.

(%) inthe Case of Non-Mily. Persons, such persons should be
securcd and be reported to the Civil Authority for such purpose.

(%) ¢ At the next Court of O. and T. or Gaol Delivery, or Superior
Criminal Court or Sessions, at which the Trial is to be, then and
there to prosecute or give Lvidence against the Pasty charged; and
every such Coroner shall certify and subscribe the same Evidence,
and all such Recognizances,and also the Inquisition before him taken,
and shall deliver the same to the proper Officer of the Court in which
the Trial is to be, before or at the dpening of the Court,”
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That every Mily. Inquest shall record all Material
Evidence in writing, and shall obtain sach information
by a view of any premises, and by searching thereof,
or any places, or property, so as to afford traces of
any marks of bloed, or clothes, or property helonging
to the deccased, or accused, or suspected or other
person, which property, &c. shall be minutely examin-
ed, secured and placed under the Seal of the President.

6.—Where the hedy shall be found at a distance
from the residence of the deceased, or shall be found
drowuned, or in any well, or in any place—the position
of the body and of the place to be minutely described—
and such of the persons residing in the Vicinity shall
be examined as can give any Material Evidence relat-
ing to the cause of Death.

7.—That the accused or suspected person shall be
present or not at the discretion of the Court—which
discretion shall be governed by the means of securing
the persen of such accused or suspected person, and
prevent Lis or her eluding Justice by flight. (3) There-
fore all accused or suspected persons shall be securely
confined and watched. to prevent their flight, or
tampering with the Witnesses or any other person.

8.—That the Court shall be open or closed as the
circumstances of the case may require—to prevent facts
heing known te those who might obstruct Justice. (?)
That Evidence may be heard on both Sides. (*°)

9.—That a full Description of the person, Sex, age,
late Trade, occupation, Corps, &c. to which the de-
ceased belonged shall be recorded—as well as (if a

(%) Jereis’s Coroner, p. 220, “ It may be requisite that the party
suspegted should not, in so early a S:age, be informed of the suspi-
cion that may be entertained against him ; and of the Evid:nce upon
which that Suspicion is founded, lest he should elude justice by
flight. by tampering with the Witnesses, or by any other means.”

(") Jertis, p. 220,  of the necessity for this privacy or exclusion,
the Coroner is the Judge.” ’

(19 “ It is true, that the Coroner is bound to hear the Evidence on
both sides—hecause the inquiry, how thc party came to his death,
caonot be truly satisficd, unless all the Witnesses who kuow any
thing of the death be examinced.”—Jervis, p. 217,

Sometimes, though u Grand Jury throw out a Bill of lndictment,
a Trialis held on thes Coroner’s Inquisition. In the Case of the
¢ Sworn Court of Inguiry,” 1 propose ny epunion 1o be given, but here
“a fullreport” isto be giveo,
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stranger or non-resident of the place or not), any
account as to his or her relations or friends, or residence,
to whom a report shall be made,

10.—That a full Medical (") description as to the
cause of Death, the nature of the Wounds, the position
and appearance of the body when first viewed, includ-
ing (when necessary,) the opening the body—and the
examination of other Medical Men—and the state of
the clothes of the deccased, or want thereof, or if there
were any persons or wcapons, &c. near the body—
shall be fully recorded.
* 11.—That the Court shall inquire of the persons
residing in the house, &c. where the deceased lived,
and particularly from the relations or friends of the
deceased, or other persons touching any Quarrel—and
as to the state of the mind of the deceased—as well as
to any dying declarations, or expressions made use of
by the deceased.

12.—T'hat the Opinion of the Court shall be deter-
mined by a Majority ; the President baving no double
or Casting Vote.

13. — < Sane persons who commit Suicide
are directed to be entered in the consecrated
burying - ground, after might - fall ; (*) [ but

(") Dr.G. Smiih, recommends a division of Jabor amongst Medical
Men, in Cases of doubt, or of importance. Medical Jurisprudence,
p. 140, |

(?) [But without funeral rites]I should proposeto omit, as the late
Bishop Turner, of Calcutta, recommended, that the Church Service
should be read over Suicides at their Laterment. It is declared in
“ the order for the Burial of the Dead” ¥ ¢ Here itis to be noted,
that the Office ensuing is not to be used for any that die wnbaptized,
or cxcommunicate, or have laid violent hands upon (hemsclees.”

Of which latter ¢ are to be understood, not all who have progured
death untothemselves, but who have done it voluntarily, and conse-
quently have died in the comnission of a mortal sin; and not idiots,
lunatics, or persous otherwise of insane mind. The proper judges,
whicther persens, who died by their own hands, were out of their
senscs, are the Coroner’s jury. The Minister of the parish hath no
authority to be present at viewing the body, or to summon or ex-
amine witnesses. Aud therefore he is not entitled, nor able, to judge
in the affair : but may well acquiesce in the public determination with«
out making n private inquiry. Indced, were he to Make one, the
opinion, which he might form from thence, could usually be grounded
only on common discourse and bare assertion. Aund it cannot be
Jjustifiable to uct on these, in contradiction to the decision of a jury
after hearing witnesses on Oath, And though there may be reason

Y
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without faneral rites; or any Military honors
whatever.”] (%)

14.—~VERDICT.—The Verdict shall be by a Majo-
rity—the President no double or Casting Vote. The
Verdict shall be recorded in simple language thus:—

« The Court are of opinion from a View of the
Body, ('4) and description of the Wounds, (or other
circumsiances to be stated) that the deceased (kis rank

to suppose, that the Coroner’s jury are frequently favorable in their
judgment, in consideration of the circumstances of the deceased’s
family with respect to the forfeiture, and their verdictis in its own
nature traversable; yet the burial may notbe delayed, until that matter
upon trial shall finally be determined. But, on acquittal of the crime of
self-murder by the Coroncr’s jury the body in that Case not being
demanded by the Law, it scemeth the Clergyman may and ought to
admit that body to Christiun burial (Dr. Burn, see Mant's Book of
Common Prayer p. 487.) * On the other hand it has been contended,
as to the Coroner’s Warrant, (1 take that to be no more than a
Certificutc), that the body is not demanded by the law, and that
therefore the relations may dispose of it as they please (Wheatly
do. p. 487).

It is said that the words (after carth to earth, ashes to ashes, dust
to dust) ¢ inthe sure and certuin hope of the Resurreclion to eternal
life,” p. 496, used when the earth shall be cast upon the Coffin—
cannot be used in the Case of a Swicide:but it is remarked by
 Wheatly” not that we believe that every one we bury shall rise
again to joy and felicity, or profess this ‘* sure and certuin hope” of
the Resurrection of the person who is now interred. It is not his
Resurrection, but the Resurrection, that is here expressed : nor do we
go on to mention the change of his body in the singular number, but
of “ our vile body,” which conprelends the bodies of Christians in
general,” p. 493 Munt’s Prayer Book.

(’*) The words [*“ but witlout any Mily. honors whatever] I
should propose to leave out. G. 0. C.C. 24th Sept. 1829. *¢ Not
that the dead are anything the befter for the hanors which we perform
to their Corpses—Dean Comber. Wheatly. (Mant’s do. p. 485)

The Scotch ( Preshyterians) do not read any service over the dead.

1 would say to Christians —¢¢ Judge not that ye he not Judged, for
with what Judgment ye Judge, ye shall be Judged.” Matth. vii, 1, 2=
“ Whether we live thercfore, or die, we are the Lovd's. .Forto this
end Christ both died and rose, und revived, thud he might be Lord both
of the dead and living.” (Romans Xiv. 8,9.)

Who can say whether a man was insane ‘or not wien he destrayed
himgelf—no human being can say when God may visituny one with
Insanity ! Udoubt much the sanily of those who refuse Christian
burial to any human being; their Charity T must more than doubt,

Thata Maun’s property should be forfeited to the Crown, and his
Widow and family starve, is a law unhecoming a Christian Country !
that itis only applied to the Case of a poor Man is worse than un-
;I:ristian. ()Sae Case quoted ip my 8rd Work, 1834, Cuse 17, and note

s P 117,

(") Thus is legally necessary~—uercix, p. 246
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or occupation lo be described) was killed by the Act of
(description of his persun)—by kicking, strik-
ing, poisoning, shooting, catting, &c. by blows in-
flicted on the bally, head, &e. (%) or, that the de-
ceased died a nataral Death ; or, was killed by a per-
son, or persons unknown, and who bas (if so) since
absconded and cannot be found ; or, that the deceased
was killed by the fall of a House, by a Cart running
over bim or her—or, that the deceased destroyed him-
self or herself by accident—or by shooting, strang-
ling, drowning, &ec. being delirious and out of his, &c.
smind, or lahouring nnder aberration of mind. (**) (A4¢
present a Certificate, being a Copy of the Verdict, is
required by the Mily. Chaplain to certify whether the
deceased, being sane, committed Suicide. )
15.—-That the Verdict shall be signed by the Presi-
dent and all the Members, that the Proceedings may
be revised and fresh Evidence taken as oftegas may
be required. That the Court may examine Qch Me-
dical Men and other Witnesses as they may think
necessary.

(") Whether the Case will amount to Murder, Manslaughter, &c.
to be determined by the Comr. in Chief, or Genl. Officer who is to
(B’der the trial—A Mily. Inquest is merely to ascertain the Cause of

eath.

(') I have in para. 13—inserted an order regarding some persons
committing Suictde—but 1 do not recommend il to form part of ghe
rules for an Inquest—1 deem it impossible to determine when lusani.
ty may be visited on any one. It is prejudging as person whose state
of mind can only be known with certainty to his Maker! The Verdict
and its consequences may distress the feelings of his family, and
beggar his widow and childrer—but it never can prevent an Act
which originates in causes ofien unknown—and io which ¢ human
wisdom is ignorance,”— It is punishing the innocent for the presumed-
Guilty.

'l‘hg Depy. Coroner of Westminster (M. Iliggs), stated there to
have been®489 Suicides in 20 years in Westminster—or 24 a year—

Population,
1811, .... 160,501
1821, .... 181,444
1831, ... 202,809

In Ceylon out of a Population of more than a Million—12 a yeare
Caleutta Courier, 13th March, 1831,

It is not stated how many werc felo de se—Dbut it is clear that the
number is not great, and that most Suicides bave arisen from Com.
mercial failures or other losses, producing. it must be supposed,
mental derangement ! 1 hope to see ¢ felo de s¢” no longer used in
the Verdict of any Coroner’s Jury.

Proposed.
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16.—A Copy of the Proceedings of Inquests may
be given to the {riends of the deceased on application—
paying reasonably for the same. And a Copy to be
sent to the Civil Authorites in all Cases where the aid
of the Civil Power, or any further investigation may
be necessary, before the Civil Authorities.

17.—That if the Death of the deceased shall have
been caused by the negligence, or furious driving of
any Carriage or Cart, or other conveyance hy the
owner thereof, or by his servant, &c. on the Court
certifying the fact, it shall direct the owner or owners
thereof or other person to pay a Deodand or Fine to
Gort. not exceeding in Value 100 Rs. to be levied by
order of the Comg. Officer of the Station.

MLy, CoUrTs OF REQUESTS.

1.—"Hbe Courtsof Requests are of some Antiquity, (*)
and of great Utility, (°) I have before (*) recited and
given an improved version of Scction 57—4 Gev. 4,
C. 81, under which our Mily. Courts of Reqnests are
held ; which Section was framed, as to amount, con-
formably to the Calcutta Court of Requests. I have
in my last Work (#) given a considerable Chapter and
a great number of Cases, and having proposed an
alteration in the above Section ; I shall now endeavour
to statc what are the usual Rules of Practice ; and
where none are laid down, to point ont some which may
be usefully applied. .

2.—The Mily. Courts of Requests must sit once a
month at least; at some Stations they do before the
Issue of Pay, at others, on or afier the Issue of Pay.
In the Calcutta Court they sit on Mondays, Wednes-
days, and Fridays. (°) 1 propose that all Mily. Courts
of Requests shall be appointed to act for the ensuing
month—their duty to begin on the 1st and_ end on the

() 9 Hen. 8. A. D. 1517.

() “The time nnd expense of oblaining this Summary redress are
very inconsiderable, which mahe it a great benefit to trade.”—Blaclk,
vol. 3. 81,

) p. 32. .

(*) p. 173—pubd. in 1834.

(*) The London Courts sit twice*a week~ Black, vol. 3. 81,
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last day of each month. That they shall mect on the
1st day to register any Cases, and that Summonses be
issued (%) for the appearance of the Deft. and Wit-
nesses 2 or 3 day# afterwards. (7)

3.—That the Court being an open Court, all Claims
shall be made in open Court; and shall not be register-
ed by the Major of Brigade, or Station, &c. Staff. (8)
That there he a Register kept, (°) and each Case to
be nambered, 1, 2, 8, &c. of each month. That there
shall be an Index of the names of the Pli(fs. and Defts.
Alphabetically arranged—to enable the Court to refer to
any Case, and sce if 1t has been before decided on. (*°)
That all Decrees requiring to be carried into effect by
order of the Comg. Officer of the Station, &c. shall be
published in Station, &c. Orders as soon as practi-
cable. (**)

4.—'That there shall be only one Court of Requests
at each Station, &c.—there being 2 Native Ollicers
appoinled as Assessors (**) added to the Earopean
Court.  That all Hall Castes or Native Christians
be cousidered in the decision of Causes as Europeans.
That the Cases of Foreigners and others not Natives
of the Company’s possessions in India, shall be treated
as the Cases of Earopeans. (*3)  In the Case of Native
against Native to be decided on as obtains in practice
in the Calcutta Court of Requests. (*4)

(®) In Calcutta Summonses are returnable on Mondays, Wednes-
days, and Fridays.

(7) If the Teft. requires longer time, he should have it.

(*) The M. B,, &ec. registering Claims is adopted at some Stations
to save the Court trouble—1It was objected to by Lord Comber-
mere, when Comr. in Chief, as improper to allow any individual to
have the power to reject any Casc~—as contrary to open and fair
justice.

() OfFoolscap sized paper. To have a margin and double Co-
lumn for Claims and Decrees,

(") This will save mach trouble, as Claims are often brought
forw ad, more than once.

(*') The present mode of publishing 40 or 50 pages folio, all at
once, in orders, is objectionable.

(*9) Before recommended, see p. 182, Note 20 of my Work (1834)
—As the Native Court, consists usually of 5 Native Officers, I save
3 Oflicers—besides the European Suptg. Officer and Interpreter—
in all 5 Officers are available for other duties !

(1) As Foreigners are in all Countries subject to the Laws of the
Country they are residing in.

(') See at the end of this Artitle.

Claims in
open Court,

Only one
Court,
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5.—That any person may sue as PIL, if not an
Euemy or Rebel against the Govt.  That a Pltf. may
sue by his Attorney or Agent, the Attorney or Agent
producing due Authority in writing. That where
Shopkeepers, &e. shall sue a person living at any other
Station or Place they shall (in all practicable Cases,)
employ some person residing where the Deft. then is,
to prosecute the Cause in the Court of Requests;
being furnished with necessary Documents and Vouch-
ers o support the Claim. (*5) That Natives, as well
as Europeans, may sue by their Vakeel or other Agent
if anthorized in writing.

G.—That a PIt{l. may sue for a Debt greater than
the limited Amt., provided he releases and quits bis
Claim to the Overplus. (*¢) That where a PItif. has
a Debt due him by Deft. which exceeds the Amt.
limited, he cannot divide his Debt into two or more
parts or Claims so as to reduce each within the limited
Amt. (*7) Bat, ifhesells to Deft. several kinds of Pro-
perty, and obtains Promissory Notes payable at different
dates for Articles sold beyond the valuc of the limited
Amt. claimable ; he may sue upon such separate and
several Promissory Notes, ('8) 1 PIUIT. owes Deft. a
Debt, or balance unconnected with the Debt sued for,
the Deft. must sue Plfl. in a separate Action. (')
Bat if Deft. has any Claim arising out of the Debt
sued for, he shall have an off-sct against such Debt.

7.—A Pl Non-suited uvpon the merits of the
Case, cannot sue again in the same cause. But, if
Non-suited owing to the absence of necessary Docu-
ments or Witnesses, the Case may be rebeard.

8.—The Statute of Limilation is the gunide for the
Coart, and all Debts unclaimed are, at the expiration
of G*years, not legally claimable; unless Pitff. has
revived his Debt by demand, or Deft. has acknow-

(**) Instead of sending such Claims to the Station, &c. Staff.
**) Practice of Calcutta Court.

(17) Practice 'of Calcutta Court; and in the Madras Mily. Cti.
of Requests (1835).

(') Calcutta Court,
(*) The Evidence on the 2 Cases-beiug distinet,
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ledged it. (*°) But Limitation may be as to a part only,
and the other part may be decreed. (*) Provided
always, that it shall be competent to reduce the period
of Limitation in the Case of N. C. 0. and Soldiers. (*)
9.—That, unless otherwise agreed upon, in all Servants’
Claims of Servants for Wages due, a month’s notice ' 5%
or warning shall be an understood Agreement between
Servant and Master, (unless it be waved by the consent
of both parties). Tf a Servant leaves without sach
warning or notice, he shall forfeit a month’s Wages—
and if the Master discharge the Servant without such
warning, &c. he shall pay the Servant a month’s Wages
~—the month to be reckoned from the day of leaving,
or of the discharge without such warning, &ec.
10.—S8¢t-off (*)—An open account shall be no set- Set-off.
off against a Bond or Bill, nor azainst a Claim for
House-rent, or the like. Things of equal preference in
Law can only he received as sets-oll against cach other.
11.—=8et-off (*)=—No deduction can be made from Set-om
a Servant’s Wages on account of Sickness. Nor, if
unjustly confined on suspicion and released, if he
declines to rctarn to his duty. A Deduction in the
Case of the Desertion of a Servant, to the extent of
hal( or a whole month’s Wages. 1Ifa Servant be hired,
and not employed, he is entitled to his Wages—
Deductions may be made from a Servant’s Wages, for
Articles lost, or wilfully damaged, thro’ neglect,
12.—Jurisdiction (¥)—As to all manner of Actions, Jurisdiction.
Plaints, Suits, and Controversies for any debts, dues,
or demands, not exceeding 400 Sa. Rs., as the Court
may find to stand with Equity and Good Conscience,
subject to the Control of L. M.’s Supreme Court at
Fort William. ,
13.—¢*") Where a person derives the mcans of sup- Livelihood.
port from (Calcutta) the place where the Court is held,

d Warning.

() 21 Jac. 1. c. 16, and Calcutta Court—¢ butas they are Courts
of Conscience they act upon the Conviction often, that if a debt were
just, it would have been demanded, and brought to trial, long before
it is preseribed by the Statute—such long delay as the Statute allows,
would in alinost all Cases of small debts, be a very strdng and suspici~
ous circumstance against the demaund, and throw all proof vn the PItd.”

(*') Shaw v. Anderson, K, B, iv Banco, 258h Jany. 1833,

(**) 1f they are to be liable to these Courts, I would reduce the
period to 6 months, *

(®) Calcuttn Court.
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though living beyond the Jurisdiction, such person
may be sned. (*4)

14.—That all persons by a residence in any Mily.
Cantonment, or Bazar, whether such residence be
permanent or temporary, shall be amenable to the
Mily. Court of Requests. As well as all persons, tho’
not registered, or the persons not licensed lo reside in
the particular part of the Country (**)—shall, if resi-
dent, be amenable to the said Court. And if any

(**) The Rules of the London Court under 39 and 40 Geo. 3, ¢. 104
—render amenable ¢ any person residing or inkabiting within the
City of London, or its Liberties, or keeping any house, warchouse,
shop, shed, stall, or stand, or secking « livelithood, or trading, or deal-
ing within the same City.”

As to an Inhabif inz amenable to the Juresdiction of the Supreme
Court—in the Case of Khamah Dosce v. Seebrerstd Bose, Sup. Ct 22d
June 1836. The C. J.(8ir £. Ryan) said— The Deft. had resided
there (in the house in Calcutta) up to within a few months, wlile all
his family continued residing there, and all his Establishment of Ser-
vants, This hiouse was his Domicile, and wherever that was, he was
constructively an inhabitant of that pluece. This bad always been
considercd a good ground of Jurisdiction,”  (26(h Plea Rule )

It 1s said ¢ All Serviees must be pecformed withio the pale of the
Court. Tf 2 man oosides in Bordesley, and Works in Bumingham,
he may be scrved where he Worl s, hat that Service must be personal,
Lecause it is not his abode « hut if he is Master of the shop, 141
censidered as his lome ”

¢ Should a person r¢side in e Manor of Edgbaston, and rent o
garden in that of Rirminehwa, % i liable to sue and be sued ; th
Man of Birwengham iy casily be served at his abole; but the Man
at Edghaston cannoi.  1le may be served if found in the district, but
the Service must b3 prrsenal, The Summons cannot be left at his
gairden, becanse 1t is not his abode.”

¢ A Fanuly retired to Bordesley to avoid the Court; but it appear-
ed that the Wifc worked in a Skop at Ilirmingham, she was served
with an order at th  Shop, wid - the husband and wife are consider-
ed one, the Service was deeme ! 3u0-.””  Hullon on the Birmingham
Cts. Requests, (1787) p. 27.

¢ A person who resided at &: 2y, was sued, ¢ he sought a liveli-
hood in Birminghaw ;" but aithe’ the PIT, procured an order, he
was not able to serve it.”’ "

¢ Another was aun inhabitant of Hales- Owen, but possessed free-
hold premises in Birminghwm. He could not sue for arrears of rent,
because he was out of the bounds, but he might coustitute a Steward,
and that Steward could sue in his own name”—do. p. 28.

¢ A baker who resided in the lordship of Duddeston, a few doors
beyond the precincts of the Court, brought 6 Causes, which were all
dismissed. The Court advised him to rent an Apartment in Birming-
ham, if he wished to shun ruin; this would give Lim a right to
recover his property ; for though he sought a livelthood according to the
words of the Act, yet they did not think he came within its meaning”
=do. p. 29.

(*) The Charter 3 and 4 W ¢. 85, 8, 82—rcsidence in ccrtain
parts only, without leave.
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person shall he the Owner of any House, Shop, Ware-
house, or other place, though he shall rent the said
House, &ec. to another person, the Owner shall, so
long as he derives arent therefrom, or be the Owner
thereof, be amenable to the Court. (-9)

15.—Contractors — That all Contractors for the
supply of €xram, or Grain fur the Hon’ble Company’s
Cattle o1 T'roops; or for the sapply of Provisions, or
ay other Articles for the Troops. shall, though not
residing within the limits of anv M’ly. Cantonment,
&ec. be amenable to the Mily. Courts of Reyguests. (°7)
* 16.—No Criminal Jurisdiction—< That the Court,
having no Criminal Jurisdiction, be not authorized to
investigate Cuases ot Maltreatment, oxcepting when
connected with, 2 Servant’s desertion. and then only,
when he sue- Jor bis Wagen ™ (%)

17, — Promussmy Noles, &e. — That 1'rowmissory
Notes for the payment of Money he not requiced 10 be

(%) Upon the principle that ¢ ac mw ought to sue, hut iie who 1s
liable v be sacd.”  Hudten, p. 180, whe olsa.ays fegardiug a lady
who resdded v Birmingham, but whoese touants were withou! 1f,

Yon are an inhabuant already | 3 rent . seat n a place o:
Worsh.p whiudh, inspite of «li the Soplustiy of Westminster-Hai
#ives you the right you waat,  1f the Commissioner wishes to adhere
o the Act, he must admit the temporary Saitor”’—do. p. 180,

Cases occurred at Kurnal in which a Shiof. who resided 1 the
town of Burnal cuastantly sued those vesiding wn Cant~nments, This
Man posscased Ifouses, Shops, &, from which he drew a rent,
Regn. XX, A. D. 1810—S8ect. XA VI1., forbade Comg. Qflicers to
dispossuss the proprietors of Lands or Houses withio the limits of a
Mily. Cantonment, who refused to be vcegistered. The Ovder was
framed just after the Regns. relative to the Mily. Yolice of Caaton-
nients being vestd in Comp. Officers or Stations, &c.--and tas
equitable.  Butby Section VIIL. neyerson is to be registered against
his Consenl—whde Sect. XXIV. renders prersons nol vegistercd
amenable to the Civil Conrts! here vquity ceased, the nght of
Registry gave a right of Residence, and prevented others from having
Shops; but if a Man resides in any Basar, or holds property, he
should be amenable. 1t was equitable not to dispessess rightful
owners ; but as the Law of England wmakes o« Man amenable by
virtue of the protection of its Law; he should, upon the same prin-
ciple, be amenable to the Mily. Courts of Requests where he himself,
can sue in those Courts, and has the protection of the Police of the
Bazar, wherein his property is situated.

(*") Such Contractors have Agents, who personally *carry on the
business of the Contractor, and have shops, &e.in the Cantonment ;
and such is ¢ carrying on a Trade” withun the -limits of the Canton-
ment.

(*) Circular, No. 528, A, G. 0. "1st May, 1829,

z
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on Stamp Paper, (*) nor any other Instrument pro-
duced before the Court; provided the Court be satisfied
as to the Justice of the Demand, according to Equity
and Good Conscience.

18.—Interest on Bills, &c.—* Not allowed by Law,
(unless at the time of selling it is agreed tv, or ata
future period promised, if time for payment is grauted)
supposing that the seller has the option of suing (Deft.
being within Jurisdiction) when the Bill becomes due,
and not paid when demanded. If a Debtor has remov-
ed to a place where his Creditor is precluded from
suing bun, and lie has demanded payment when such*
Debtor returns within Jurisdiction, and is sued; the
Creditor is consideved entitled to a fuir rafe of interest,
after the expiration of the Customary Credit time, (3°)
i. e, for the period of such absence, or the time between
the expiration of sach Credit and his return from the
place he went to, to escape payment. Courts of
Requests being greatly guided by circumstances of
Equity, as well as Law.”

(®) Regn. X. A. D. 1829—~( Stamp Act)—Schedule (A)—4—
requires a Stamp on Bills of Exchange, Promissory-Notes,
Hoondees, Teeps, Burats, and other Orders or Obligations for the
payment of Money —if payable within the Provinces subordinate to
this (Bengal) Presidency. But, I think such should not obtain in a
Court of Equity; as the debt is to be decided according to Equity
and good Conscience.

(¥) Usually 3 Mouths in Calcutta. Though they often give louger
Credit—even 12 Months— Hution, p. 237—says 6 Months Credit is
a rule of trade.” The Calcutta Tradesmen insert in their printed
Paper of Terms ¢ 3 Months Credit allowed ; after which 10 P, C.is
charged”—but this Notice does not, legally, bind the buyer.

In a Case where PItfT. sued for a debt and Deft. acknowledged the
Debt, batrefused to pay Interest—The Commissioner decreed the
Original Debt wethout Interest, and said that *“ unless there existed a
previous understanding that after the expiration of a certain period
interest would be charged on the bills, the Tradesmen have no right
to charge interest.”  Culculla Ct. Requests, 28th Nov. 1832,

In the Insoleent Conrt, (Calcutta) 25th Jany. 1832, The Commis-
sioner remarked that * Tuilors’ DBills, and several others in the
Schedule, were not chargeable with interest.” :

Book Debts do not, of course, carry interest: but even of them, it
may be payable in consequence of the usage of particular branches of
Trade ; or in cases of long delay under vexatious und oppressive
circamstances; if a Jury in their discretion shall think fit to allow it.
( Eddowes v, Hopkins, Dougl. 361.)

The usage of particylar branches of Trade does not apply to Shop
Bills—such as Tuilors’=—Jrwellers, &c.~—who will give 10 P, C. for
ready Money ; a proof that (as is-well known) if paid at the end of
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19.—Contracts and Agreements—Not the Practice, Xoﬂ"ﬂm ind

in the Calcutta Court, to require them on Stamp Paper. 8"
It is proper to specify the cxact Work or thing to be
done—the price—the time in which to be executed—
and the time in which payment is to be made—or if
part to be paid by Instalments before the execution
of the Work, the Amt. to be stated—or, if a sum of
Money in Advance be paid, to state the Amt. paid.
Also the qaality of the Materials to he distinctly stated.
A Clause may be added as a Penalty in Case of non-
performance of the Agreement as to time, (3') or as
to the quality of the Work. And if there be no such
Clause, a Court of Request will decree certain deduc-
tions from the Amt. of the sum agreed upon, or unpaid,
if the Case equitably merits such consideration. (3%)

20.—-i. Landlord and Tenant—\Vhenever a person Landlord and
agrees to take a House, or Bungalow, &c. on a Lease, Teuant. .
the terms should be specified most clearly in writing.

The Time from which and to which the Lease is to
run. The Rent to be paid in Company’s Rupees, and
to what Amt. montbly, &c. Also if any * notice to
quit” be agreed on it should be stated. (33) 1t should

12 Months they are not losers—hence, I would never allow interest
till atter the lapse of 12 dMonths,

The Holder of a Biill of Exchange, or of a Promissory Note, is
entitled to recover the Money payable upon it with interest ¢ Bailey
on Bills, 90 ) In some cases from the date of the Bill or Note; but
in general from the time at which it ought to have been regularly
paid, together with all incidental expenses occasioned by non-accept-
ance or non-payment ¢ Bailey, 91.) ¢ And in regard to all other debts
of this specics, it is the conslant practice, either on the contract, or in
damages, to give interest for the detention.” ('1 Ves. Jun. 63.)

But  where there was no proof of ngreement for interest on a
Note payable on demand, held that the PItil, was only entitled to
iuterest from the day of issuing the writ of Summons.” (2 Bing.
N. S ¢C. P)167) Jeremy's Digest. (1836).

() It was found necessary in Calcutta, about 20 years ago, to
compel persons who had agreed to supply materials, to enter into an
engagement as to time, and to pay a certain sum if they failed—~—as
some Builders, &c. were often prevented from fulfilling their engage-
ments,

(**) These Agreements should be in duplicate, signed by both
partics=—and each shouid hold one of the Papers. |

(*) Inthe Case of Wm. lopper v. Clements Brown, where the
rent of a House, at Dam-Dum, was paid Monthly. The Court
decided that “ the house having been takerf on the first day of the
Month, and the payments being due on that day, the  notice to
quit’’ ought to have been for one Month «fter that period.” Calcutta
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be stated whether the Landlord or Tenant shall keep
the House in repairs. (3+) It is better to covenant
that the Lessor shall keep the ITouse in repair, aud to
state to what extent—i. e. to essential repairs and to
kecping the Honse ¢ Wind and Water tight,” and
as to white-washing the Walls inside and outside—and
whether the Garden shall be kept up by the Lessor or
Lessee. ‘ If the Lessor covenants to repair a House,
but does not, the Lessee may do it, and withhold as

* much rent as will repay him.” (3%)

iil.—Repairs—It is usual for the Tenant to replace
any panes of glass of Windows broken by himsell, Ser-
vants, &c. (35)—thongh there be no specific agreement;
or to make good any damage or injury to the doors, or
fixtures ; but, such should he inserted in the written
Agreement (37) in such usval terms—< And if is also
agreed, between and that when =—— shall
leave the premises, he shall leave the glass Windows,
and other things belonging to the premises, in as good
condition as they now are (reasonable wear ouly ex-
cepted),” (38)

tii.—Destruction by Fire, &.—Unless agreed upon,
if the Lessee, or his Servants, burn down the house by

Sup. Court. 30th Jany. 1833. “ Each parly is at liberty to give a
~——"s warning for the quitting pessession of the said premises.”
Williums’s L, and T, p, 13.

() “ When a Tenant covenants to keep a house in repair, he is
not angwerable for the natural and evitable decay of the premises;
but is bound to keep it only wind and waler tight, so that it does not
decay for want of cover. And a Tepant from year to year is only
bound to fair and tenantable repairs. so as to prevent waste or decay
of the premises ; not to substantial and lasting 1epairs; such as new
rooling, &e. (1 Term. Rep. 590.)

¢ A Tenant is bonnd to keep in repair ercctions made by himself
duringithe continuance of his lease.” ( Fsp. Rep 271.)

(*) 1 Leon Rep. 237.  Co. Lit. 53. In a Case before the Calcutta
Ct. Requests, 15th June, 1832, The Commissioner suid that * as
PItil. had lived in the house, and chose to put up with the
inconvenicnce, he must pay the rent.  He had not been_ forced to stay
in the house, and, when he found that s landlord did not fulfil his
promise, he should have left it. If he hud proved the house untenant-
able, he might have recovered his vent, but he had fuiled to do so : and
the only thing be could recover, now, would be the Amt. that he
could prove he had capended in the necessury repuirs of the house,”

(*) *The repair of the glass is as much a debt as the rent.”
( Hutton, p. 81.) ‘

(") To save trouble to themselves, as well as Lo others,

{*) Williams’s Landlord and Tenant, p. 13.
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accident, he (the Lessee) is not legally compelled to
repair or make good the loss or damage. All Agree-
ments should haye this saving Clause—¢ That the
Lessee shall not be answerable if the House, &c. shall
be burnt down by fire or lightning ; blown down by
tempest ; or destroyed by any other accident ; or hy
any Enemies. (*°) Where the Rent is high, so as to
yield not only thelegal interest, but afair profit, the
Lessee should not be compelled to repair—where the
Accident arises from the negligence of the owner—as
where a Chimney is covered over by a covering of
grass, or a bean runs across the flue—and tho owner
does not give notice; if the House, &c. be burnt down,
this is the negligence of the owner. (4°)

(™) Tt seems that, by FLmw, if a tenant covenants to repair during
the term of the Lease, if the premises are burnt down as above stated
—*“ he will be bound (although not rebuilt by the Landlord) to pay
rent during the term——and to rebuild them at the end of the lease
(G Term. Rep. 650!)

But 1f the Covenant ¢ casuallies fiom fire, §c. be inserted in the
lease, the tenant will mot be subject to rebuild the consumed pre-
miscs, and perhaps a Court of Equity would (and should ) compel the
landlord to rebuild them (6 Term. Rep. 488 ) Aund if the landlord
commences an Action for the rent, an injunction will be granted to
stay it ull the premises are vebuilt. (Amhl. Rep. 626.)

(*) A Case occurred at Muttra, in 1828 or 1829, of ar. Oflicer who
rented a bungalow from another Officer. The bungalow was burnt
by fire and he refused to pay—a Committee was ordered—and they
decided ¢ upon the feelings of gentlemen”” The opinion was, that
he ¢ should pay the damages ; or purchase the bungalow.”

Now, it is well known that, in England, houses are insured, and
that, if the house be burnt by accident, the Insurance is paid—for the
Insurance is ‘¢ against accidents”=not if burnt during a riot (when
the hundred, &c. pay)—and if even by design if committed by the
Lessee, or his Servant, the law must take its course—the Lessce is
not the person to look to.

¢ It is a contract by which the Tnsurer undertakes, in consideration
of the premium, to indemnify the Insured against all losses, which he
may sustaifl in his house, or goods, by means of fire, within the time
limited in the Policy.” (' Tomline’s Luw Dicty.—little —Insurance
against Fire.

“ The same principles as to fraud, aud the return of premium, apply
to Cases in Insurance agaiust fire as to all other Contracts of lnsu-
rance.”’—( Do.

Hence, as the object of Insurance is simply to indemnify for aclual
Loss—if a Man insures for 5,000€, and the property be.proved to be
worth only 1,000€, he cannot recover beyond the ad valorem amount.

When the Fire takes place from Accident, the Lessee is not, legally,
nor equitably bonnd to repair the loss or damage, Where, as in the
Case of thatched Bungalows, the Lessor or Landlord charges 20 to 25
P. C.of the Value of the Bungalow as rent, he gets good interest, a
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iv.—If a man takes a Honse, &c. on lease, and does
not occupy it, he must pay the Rent, as the owner is
deprived of the use of it (4")—but ycu may sub-let the
House, &c. to another person.

21.—Hire of Boats, &c.—W here a man hires a boat,
and the dandies run away, a Court of Requests will
make a deduction, provided their desertion is not
owing to the misconduct of the person who hires. (*¥)
In all Agreements in the hire of boats, there should be
stated the place from which, and to which the boat is
hired—the number of oars and dandies, the price of
hire to be paid, and if any advance be made, a receipt
should be taken. If the rate of hire be unknown ; then
insert that payment shall be made, according to the
customary rates, and the measarement or tonage of the
boat (if a baggage, &c. boat.)

22.—i. The Purchase of a Iouse, &¢.—Should be
in writing—Every man who has a Ilouse, &c. in any
Mily. Cantoument shounld he obliged to register the
same as now done at some Stations, in a Book kept by
the Station, &ec. Stafl' Oflicer, (*') so that there could
be no doubt as to thc owner-ship.  The Buyer should

profit, and enough to cover all risks. Where the fire takes place from
the negligence of the Lessor or Landlord in not apprising the Lessee
of any circumstance likely to cause the accident, (such as that the
chimuey is cuvered, or a beam ruans across the flue, &¢.) he alope is
to blame. 1f the negligence 1s on the part of the Lessee, he shuuld
equitably repair the loss or damage ; unless the house, &c. is insured,
in which case the Lessor looks to the Insurance Oflice. I would say
that the principle as to liability on account of negligence, rests
on the same grounds as in the case of accidents by the owuer of a
Carrtage, or his bervant, by furious driving, or driving unbroken
horses, or driviog agaiost another Carriage when the deiver is drask
~—or does not in a dark night, use lights to lus Carringe—as in these
cases the injured party can recover ; and actions have been sustained
against the proprietor of a Stage Coach where the driver was drunk,
and upset the Carringe~—to recover the expense of Medl. treatnent, &c.

(*) Hutton p. 127.

(*2) Calcutta Court 17th Dec. 1832, .

(¥) G. 0. C. C. 16th Sept, 1823— Of Houses, Bungalows,
Gardens, within the Limits of the Cantonments of Dum-Dum,
Barrackpore, Dinapoor, Benares, Cwwnpoor, Agra, Mcerut, and
Kurnal ; of Sale or Transfer ; present Proprietors to send a Memoran-
dum, stating when purchased or became Proprietors—from whom
obtained, and size of Compound. Sales or Transfers reporicd to, aud
Reyister kept in the office of the principal Staff Officer.”

The order is good—but it should be extcnded to all Stations==to
be of general benefit,
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ascertain that there is no Mortgage on the Estate. (44)
The Estate should be a Sale free from all incumbrances ;
or if not it is of legs value. If the House, &c. is to be
sold with fixtures, they should be described. Whether
the Garden bullocks, &e.—the produce of the grounds,
&ec. form or not part of the purchase.

ii.—If the owner makes a false Statement as to the
Sale of the Estate, by deception as to there being no
Mortgage, while in point of fact a Mortgage shall be
proved to exist—then the Seller shall not recover, and
the Sale shall be void. (45) And the Sale shall not be

*binding on the purchaser, if the description given shall

materially differ from the actual state of the Estate,

iii.—That the Amount of Money for the purchase of
any Estate to he recovered in a Mily. Court of Re-
quesis may extend to any Amt. not exceeding 5,000
Rupees (4°) — Provided that where the Amt. shall
exceed 1,000 Rs., the President shall, in all practica-
ble Cases, he a Field Officcr, and that the Proceedings
shall be conducted by the J. A. or Officer appointed
to officiate as such. (#7)

23.—As (o Property in general— Horses—Tents,
&c.—Thatall Oflicers, or other persous being possessed
of Houses, or other property situate in any Military
Cantonment, may sue to recover the Amt. of any Money
due on account of any Sale of such property, provided
that such property shall not exceed 5,000 Rs., and
provided that the parchaser is amenable to the juris-

(*Y) While the Mortgage Insts there can be no right of Sale, except
subject to the payment of the Mortgage—If there is a House worth
4,000 Rs. and a Mortgage of 2,000 Rs. on it—the O wner might, with
the consent of the Mortgagee, sell the House—the Security reain.
ing unaffested by the Sale.

(%5) 1t isa rule of Law that no one shall benefit by his own wrong
—Equity here should decide the Case.

(%) House sometimes cost more, and I think the sum might be
raised higher—for why should not an Officer be able to recover in the
Mily. Court of Requests, a debt due to him by another Oflicer ;
instead of going into a Civil Court !

(47) As provided for in the Case of the Native Court of Requests
out of the Company’s Provinces—G. 0. V. P.C. No. 175 of 1832,
29th October—the extent of jurisdiction of Native Courts of Requests
has inview the recovery of money tq any amount from Native Contrac-
tors and other debtors to the Company, who reside out of the Provin-
ces where thicre are Civil Conrts,

Mortgage.

Value,

Horses,Tents,

&e.
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diction of the Mily. Court of Requests—whether such
property shall consist of Houses, Horses, Tents, &c. (48)

24.~Money Lent or Borrowed—"The highest legal
interest in India, where Money is lent by an European
to au European or Native, or by a Native to an
Earopean, 1s 12 P. C. in the Company’s Provinces,
and no more can be recovered (4°)—with regard to
Natives lending Money to Natives they are subject to
their own Law. (°°) Provided, that no action for the

(*8) T think an Officer should be able to recover even to any extent
in a Mily. Court of Kequests, without being obliged to sue in a Civil
Court—and have a distance to go for Justice, accompanied with
expenses and delay. &c. I think the Act (by G. G. of lundia in
Council) XI, of 1836 should be reserved for Iudigo Planters, and
others holdimg Lands, s.c. out of Mily. Cuntonments—See Nole 80 p.
33 as to the necessity.

I would insert this Clause—** Provided that no Sale or Transfer
by any Civil or Mily. Servant of Govt., of Grounds, Houses, Boats,
Equipages, Horses, Elephants, Plate, Vurniture, and generally any
description of properly, exceeding the value of 5,000 Rs., if sold to
foreign Princes, Chicfs, or Natives of Rank or Opulence, shall be
valid unless the Sanction of Govt. shall huve been obtained, (G. O.
G. G. in C. Tth Nov. 1821) nor sueable in a Mily. Court of Requests
unless such sanction for the Sale or transfer be produced hefore the
Court, I think if a Native of Rank 1s allovwed to reside in a Muly.
Cantonment, &c. he should be subject to its Regns.—and, of course,
the Civil Servan.s of Govt, Sce Nole 79, p. 33.

(*) 13 Geo, 3, Cap. 63, s. 30—Lbut in the Case of W. Palmer and
Co., formerly of Hydrabad—the Marqucss of Hastings moved the
House of Lords to ask the opinion of the 12 Judges whether the above
Act and Section limits the rate of interest to 12 1. C, per 100€—
¢ such Loans being made or advanced within the Dominions of a
“ Native Independent Sovereigu by British subjects domiciliated
¢ and residing within such Dominions” —answered in the Negative—
opinjon of the Judges :n the House of Lords, 27th Juue, 1825—pubd.
by Command of G. G, in Council.

The 30th Section recites ¢ no suhject of His Majesty, his heirs and
successors, in the Kast Indies—shall vpon any contract, for the loan
of any Monies, Wares, Merchandise, or other commodities what-
soever, tuke directly or indirectly abovethe value of 12£ per 100£—
the penalty is the forfeiture of treble the Amount.

The Act ghould have stated instead of ¢ in the Fast Indies~in
the ¢ possessions of the East India Company”—sce Auber’s Analysis,
p-434, &e. Lapprehend thatall places outof the Compy.’s Possessions
must be governed by the same rule; and that places under the Compy.’s
protection, being a political protection, and where the Jurisdiction
of the Supreme Court does not cxtend, stand on the same ground.

() 21 Geg; 3, ¢. 70, 5. 17, (1781) ** and all matters of Contract and
Dealing between party und party, shall be determined, in the Case of
Mahomcedans, by the laws and usages of Mahomedans ; and in the

“nse of Gentfis, by the laws and usages of GentQs : and where only
one of the parties shall be a Mabgmedan or Gentir, by the laws and
usages of the Deft.” (in all actious in the Supreme Court, against
the inhabitants of Calcutta)~Auber’s Analysis, p, 250,
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recovery of Money lent to N. C. O. or Soldiers shall *

be brought before a Mily. Court of Requests. (5*)
25.—Transfer sof Debt—The Transfer of a Debt
can be made with the Consent of the Debtor, Creditor,
and the person to whom the transfer is made ()—but
such transfer should be in writing ; otherwise the
parties must appear to prove their.-Consent.
26.—Property abore limited Amt.—Though pro-
perty be sold for more than 400 Rupees, (*) if the
purchaser shall give several Promissory Notes not
.nxceeding 400 Rs. cach, the Seller may recover upon
any number ; provided they are payable at different
dates. (54)
27.—i. Husband and Wife—** Must sue the hushand
(unless wife is living in adultery with another, and not

") G. 0. C. C, 1st Feb. 1821—¢ Soldiers prohibited from lending
Mouey on Interest to their Comrades, but at liberty to dispose of it
out of their Corps.” The olject was to prevent litigation in Corps.

(f"!) Hutton, p. 182.

() The present limit  not the practice to divide a debt unless
made in wrilinp”—i, e. to pay by Instalments, (such as Promissory
Notes, &c. are) Hutton, p. 346.

(**) The following are the Forms of Bills of Exchange :

20£ Loundon, 1st Jany. 1836,

1.—On demand (or Two Months, &e. after date,) T promise to pay
A. B., or bearer, on demand Twenty Pounds, for value received,

C.D.
20£ Calcutta, 1st Decr, 1836.

2.—Two Months (&c.) after date, we and each of ua promise to
pay to Mr. C. B. or order, 1'wenty Pounds, value received.
A. B,
C. D,

100£ London, 1st Jany. 1836,

1.—One Month (&c.) after date, please pay to A. B. or order (or to
me or my Srder) the sum of One Hundred Pounds, and place the
same to the account of.

C. D.
To Mr. E. F.
(Place of abode and business.)
Acc. E. F,

2.—London, 1st Jany. 1836G. Exchange of 50€ Sterling.

At gight (or at sight of this my only bill of exchange) pay to Mr
A. B. or order,Fifty Pounds Sterling, value recéived of him, and place
the same to account, as per advice (or without further advice) from.

V. 8.
A2

Transfer of
Debt,

Above Limit.

Husband and
Wife,
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merely separated.)  The wife is not, in Law, answer-
able for her husband’s debts, unless she had agreed to
take them on hersel.” (55) ¢« Where Deft. had signed
a Bond in her husband’s lifc time, he being too ill to
sign, decrced that as Deft. by signing the Bond had
prevented PItf. from suing her husband during his
life time, she was answerable.” (56) ¢ Where the
Deft.’s wife usually gave orders for goods, her acknow-
ledgment of a debt being due within six years, was
held to be cvidence against her husband.” (57) “ Where
a husband and wife reside together, and the hushand
neglects to provide his wite with such matters as belit
Ler condition of life, he will be liable for such neces-
saries, though takhen up by the wife withont his
aathority ; but if the husband has taken carc to provide
Tiadesmen of his own to supply all necessary Articles
for his wife, he would, in that Case, not be liable for
any which shemight contract in such circumstances.” (5%)

To Mr. C. D, &c.
3.— London, 1st Jany. 1836, Exchange for 50£ Sterling.

At firteen days after date (or, at One, Two, &c. Months) pay this
my tirst bill of exchanee, second and third of the same tenor and date
not panl) to Messrs, A, B.and Co. or order, Fifty Pounds Sterling,
value received of them, and place the same to account, as per advica

fiom.
C. D.
To.Mr.E. T,
Banker, &c.

N.B. Thetwo otiier Bills of the set are varied thus ¢ first and
third,” and “ first anl second not paid.”” 1If in Rupees, ¢ Com-
pany’s Rupees.”’ 3§ days Grace are allowed to Promissory Notes:
but not to hills payable at sight. 1f the last of the 3 days fulls on a
Sunday, the il is payable on Suturdey. Tomline’s Law Dicty. Title
Buts, &e.

(P} West v. Wade, K. B. C. 8. Abbott, 17th Oct. 1822.

(™) Caluntta Ct. Req 18th May, 1832,

(7y Starkie, vol. 2, p. 57.

() By Id. Tenterden. 1t was an Action against Mr. FEspinasse for
Jewellery supplied to lng Wife—given in favor of PItM.—Deft. moved
the Court in Banco, when the question was argued at great length—
and the Conditional rule to set the verdict aside, and enter a non-suit,
was made absolute, Judgment of Ct. K, B.—but in another Case
some time aftarwards— Leafon v. Espinasse. Amt. £28-5-9—for goods
dehivered to Deft.’s Wife by PIII. Deft. denied his liability for any
Amt. beyond 10€ which sum he had pari mto Court. The Jury gave a
Verdiet n favor of PItH.—giviog Deft. Crodit (or the 10€, The learn-
ed Juige Rest {now Ld, Wynford) de<lared that but for the tender
of the 10£ and the impossibility of a-ccrtaining to what items in the
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ii.—Where the wife is separated from her hushand
by the consent of both parties, and the hnshand makes
a suitable allowance, a Court of Request will not
order the husband to pay her debts so long as ba fulfils
his agreement. (°°) It a man passes off a wowan as
his wife he is answerable for her debts. (5°) + All
debts contracted by u woman before marriage, must be
sucd for in the nawme of hoth.” (5"
2W.— Minors—It is usual in Courts of Requests
o sue the parents or guardians. (') But ¢ except
in particular Cases, the Bench (*) seldom picad a
® minority in favor of the Deft. "The Court are not
bound to take notice of bis non-age, except he pleads
it; nor vegard the plea, cxcept he proves it. If a
person is sued for necessarics, such as food, clothes,
physic, shaving, surgery, lodging, &c., the Court
over-rules his plea of non-age, but treat him with
great moderation, by charging the payments easy.”
The Case seems to be governed by this principle.
“ If a daughter resides with her parents, is under their
care, as part of the family, aud they reccive the profits
of her labor, they must be responsible for the debts
contracted in her support. Bat il the girl lives ina
state of separution, works upon her own account,
reccives and uses her own money, she alone is answer-
able for payment, though under age, provided the debt
was for necessaries.” (3)

account it was intended to apply, the Deft. would have had an
extremely clear Case in law and fuct.”” (Ct. C. P, 21st Feb. 1828.)
None but a Jury of Tradesmen would have given a Vrdict for PUUf.
—and no Mily. Ct. of Requests—for according to the text, the fender
alone aflected the Case.

(”) Hytton, p. 90,91. (%) Ditto, p. 113. (%) Ditto, 384,
(') Caleutta Ct. Req. 18th Dec. 1832.
(*) Hutton, p. 51, as to the * Birmingham Court,”

(*) Hatton, p. 251—those of 12 to 14 years of age—He says ¢ If
we attend strictly to lww perhaps an infant, who proves himself under
age, can’t be sucd, p. 52—but if Equity was not considered “i1t would
be putting a wicked argument into his mouth, against paying a just
debt,” p. 51, .

Itis but just and equitable to oblige those uunder age, who can
earn their support, to pay for it, (o relieve their parents ; where the
Tatter do not receive the profits—or, Where they live separate from their
parents,

Separated,

Miaors.



Master and
Servant,

Carrier,

Paupers.

Bavkrupt and
1nsolvent,

196 MILY. COURTS OF REQUESTS.

20,—Master and Servant—A Master is not bound
to pay debfs contracted by his Servant for Bazar or
House Expenses, unless the Master desires the Shop-
keeper or Tradesman to trust the Sérvant or give him
whatever he ashs for in his (Master’s) name.  Should
the Master say to PItf,, « If you choose to trust the
Deft., T will endeavor to stop the Money out of his
Wages and pay von,” that is no obligation. 1f he
should say, * Trust the Deft. with what he chooses ;
do not charge it to him, but to me; 1 will pay you;”
this is the strongest assurance he can give ; it binds
the Master, and sets {ree the man. 1f the Master
says, ‘* Trust him, he will pay you;” it is not binding.
If he says, “ Trust Lim, you shall be paid;” or « T
will see you paid,” amounts to the same thing. (¢4) If
a Master makes advances of Cash to his Servant to
sapply his Table, &e. and does not authorize-the Shop-
keeper to trust his Servant, he cannot be held res-
ponsible. (%)

80.— Currier—I1f a man employs a Carrier to convey
goods to any Place or Shopkeeper, and not to deliver
them without payment, and payment be refused ; the
Carrier may charge double carriage for bringing back
the goods. If the Carrier leaves the goods without
payment, the sender of the goods has his action against
the Carrier, and the Carrier against the Shop-
keeper, &e. (%)

31.—Paupers-—Tn the Case of Paupers unable, from
age or sickness, to work, the Court will try to persuade
PItfl. to release ; or make the payments as low as pos-
sible, and protract the first payment for some months ;
instead of sending him to Prison. (7)

32.—Bankrupl and Insolvent—*“ The moment a
Statute works it divides a man from his substance ;
he can call nothing his own; his estate contracts no
debts; the interest of all the Money he has hired

(*) Hutton, p. 174-5.

_ (®) A master should vever suffer Lis scrvant to have general Credit
inhis (Master’s) name—for if withdrawn, it may be regranted, and
there remains the difficulty of proving when it was withdrawa,

(*) Hutton, p. 102, °
(") Ditto, p. 107, 486,
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ceases to grow, (8) consequently he is only chargeable
for any debt created before the issuing of the Com-
mission.” (°) But it he acquire property before he
obtains his CertMicate, it will be answerable for the
debt with Lis other debts; as the Orders of the Court
of Request continue, except cut off by the Certificate;
for till this is obtained the Bankrupt is chargeable with
all bis debts.” (*°)  Also, if the lFankrupt promises to
pay “ wheu he is able,” he is bound by his promise. (**)
There can be no Claim in a Court of Request against
an Insolvent till discharged by the Insolvent Court.
The Creditor should cause his Claim to be inserted in
the Schedule in the latter Court, (**)

83.—Gambling Debts—Prostitutes—If the Debt is
arising from Gambling, it cannot be recovered in a Court
of Requests ('3)—nor can the Wages of Prostitation
be recovered.

34.—Apprentice—If the Master stipulates to find
him in the nccessaries of life, he is bound to do so, and
if he fails to do so, and the Apprentice procures them
elsewherc the Master must pay ; provided the Appren-
tice keeps the terms of his Indentare. If he be an
Out-Apprentice, and is living with his father, or friends,
Wages being paid for his Work, then the Master
canot be sued forany debt, butonly for Wages due. (*4)

35.—Partuers—'That in the Case of Partnership
where the Action is aglinst the firm, it may be against
—— and others, and the PItff. may be called on
to state the other names, and i’ the Deft. does not demur,
they shall be taken to be Partners—nor shall the PItff.
sufler by selecting one nume. 1f the debt be not

(%) Upon what principle then can the Assignees in Calcutta sharge
10 P, C.* In the Calcutta Insolvent Courtin the Case of late Lt.
Cullen, Arty., in Junc 1833, the Chief Commissioner only allowed 5
1. C. Interest ; unless where more had been specially promised by
Petitioner—the text uses the words * ceases to grow” which are
stronger still—and if the Insolvent does not pay interest, why should
the Debtors to the Estate ? should, not the money in both Cases
¢ cease Lo grow’’—and not in one only ?

(Y) Hutton, p. 305.

(*%) Ditto, 307.

() Ditto, 311,

('*) Court Request, Calcutta, 25th March, ¥833.

(**) Hutton, p. 65,

(") Ditto, p. 158,

Gambling
Debts—Pros-
tilutes,

Apprentices.
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discharged, every Partner is responsible till it is. Tf
he sues against one and recovers, the rest go free,
If he sues A. gains a Verdict, and recovers part, and
A. dies, he may sue ('3) the other Partner, B., for the
part unpaid, but not morc ; (*%) but if B. be Insolvent
or dead, ke may sue the Exors. of A.,if A, has Pro-
perty left. (*7)

86.— Pledges and Security~If A. sues B., and it
shall appear that—A. holds a Sccurity or Pledge,
which B. has deposited in his hands, the Court will
not make an Order against B. till the Pledge, &ec. is
returncd.  Bat if the debt excecds tlie power of the
Court, they will inguire into the Value of the Pledge,
&ec., deduct that Valae from the debt, and give A. the
remainder. (')

37.—Decth of PUJ. or Deft.—1f a PUf. dies
before the debt is pawd, the Deft. must pay it accord-
ing to the Order of the Court, and it will be paid to
the lawful Successor of the deceased.  But if the Deb-
tor neglects payment, the Successor may sue him in
his own name, and will recover. (*?) I'a Delt. dics,
while any of the payments remain due, his lawful ITeir
or Successor is Huble for the balance due, (*°) if he
inherits or succeeds to any property {rom Delt.

38.— Widvws—< The Court bLas a right to oblige a
Widow to refund the property of the deceased (hushand),
for the use of bis Creditors.” ')  But where Money
is settled on the wife, such cannot bhe touched.
* Whatever property a man dies possessed of, cannot
belong to his Heirs till his debts are discharged. ‘I'he
Widow is not hound to pay farther thau the effects he
left will bear. If she aftervwards acquire property it
is her own” (*)—or if Money be lelt to her.

3.~—Notes, &c. Lost — Wlhere Deft. ohtsined a
Banker’s Note, for a consideration, which bad bheen,
before it cawe in to Deft.’s hands, in the lawlul posses-

(") Huotton says ¢ he may sue the Exors,, if A. has left effects,”
p- 34. I think only if the other Partner, B. be dead.

('*) Hatton, p. 34. ({'") See Note 15.
('*) Hutton, p. 34. (") Ditto, p. 55. () P, 56,
(') Hutton, p. 235, () Ditto, p. 395.
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sion of Pltlf. from whom it was stolen, decided that
the PI{T. should recover. (*3)

40.— Misnomerz—** If the Dcfl. pleads a Misnomer,
the Court will rectify the mistake, If the ervoris
unknown to the Court, their determination will hold
good, provided the right person was served. lle
onght {o have appeared, and pleaded the Misnomer ;
no after plea canavail.” (*#) i the error be discovered
daring tho trial, notwithstanding the absence of the
Deft., the Court should have it rectified before they
proceed. (**)  But if the Deft. will not declare his real
name, the Court will decree against him. (-6)

41.— Witnesses, &c. free from Arrest—Witnesses
daly summoned before a Mily. Court of Requests shall
be free from Arrest while going to and coming from the
Couit; in the same manner as Witnesses before Genl.,
&c. Courts-Martial.  The parties also shall, in like
manner, he free from Arrest,

42.—Deft. not appearing—** 1f the Deflt. does not
appear, thongh scrving the Summons is proved, the
Canse may be kept open for another hearing. (*7) If
sick, he should send a Medical Certificate—if he should
be prevented from any other Caase, he should state it,
and ask to postpone the Cause. (8)

43.—Postponement of Cases—If either party chooses
1o postpone the Case to a futare day, for Evidence, it
is allowed (*?)—or in Cases where the paities may be
absent.

M.—Warrantry of Iorses—If the Deft. object to
pay for a Llorse which he purchased from Pliff, on
account of the Horse having been unsound when sold,
the Certificate of Warrautry should be produced, and
a Veterinary Surgeon, or other competent Judges,

_should he examined. ( °)

(**) Refore Ld. Mausfield and special Jury, 1765, Aunl. Regn. vol.
7,p- 1.

(**) Hutton, p. 37. (*) Ditto, p. 35. (®) Ditto, p. 271.

() Hutton, p. 30,

(*) Hutton says, in this ease the PItI. pays for the Summons, and
the Court send an order to Deft. specifying the sum he is charged with,

(®) Hutton, p. 30.

() Lod Mansficld declared that ¢ if at any time, any horse dealer
should tahe the price of a sound horse for an unsound one, the
warranting or not warranting, sktould make no difference in the
decision.”  Annl. Regn, (1764) vol, 7, p. 93—Sce Cases in my 3d
Work—(1834) p. 204—8, *

Misnomer.

Free from
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Deft. not
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Sued by 45.—Two jointly sued by mistake.~—*¢ If two persons

mistake. are jointly sued, they are considered as one person
with regard to the debt ;” but both wust appear unless
they are Partners, or the absent, gives his consent to
the act of the Deft. present—* 1 two persons are
sued, and the debt shall be found to belong only to
one” ( )=—the name of the wrong Deft. may be struck
out, and *“ the right Deft. may then be sued.”

Member, 46.—Claim against @ Member—I1f there be a Sait
or Claim against the President or any Member, such
Officer caunot give an Opinion in his own €. —H>3
must retire—but may afterwards resume his &

Sunday. 47.—Payment on a Sunday—I1f a Debt or  uges
be paid on a Sunday the repayment might be claimed,
and be decrced in a Court of Law—-bui  “ourt of
Requests as a Court of Conscience would nut 1f satis-
fied as to a payment, order a fre<h navrent ; as the
PItf. bas no demand in Equity !

Long Arrcars: 48, —Long Arrears of Wages—When a Servant
demanded his Wages, being long in arrcars, and not
obtaining payment quitted his Master’s Service and
sued him , the Commissioner decreed the Amt, admit-
ted by Deft., without any deduction ; on the ground of
the arrearso wages due to PItil. were unreasonably long,
and therefore he committed no laches which rendered
Lim liable to forfeiture in suddenly quitting his Master.
(**) Servauts should be paid for the mouti o which
thei Ma er is paid—and if in arrears shouli be paid
be,ore other Debts. (*)

Priorits. 49.—Priorily of Deblis—Servants’ Wage. Bazar
Expences for Grain, &c, and money dne to Servants
for Table Expenses, should have a priority- being the
necessaries of Life.

No Agrec 50.—No agreement as {0 Price or Work Jone—s¢ 1f

went. A. buys goods of L., and no price be agreed on, the
jury would award the real value—If A. employs B.
to transact any business or perforia any work for him,
with any specific agreement as to Wages, B. may

(") Hutton, p. 31—says * the Cause must be dismissed.” This
because in Civil Courtg they take out a fresh Summous.

(**) Calcutta Court, March, 1830,

(#) The Wages of Servants are among the first debis to be paid,
Bluck ii p.511, .
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recover his quantum merit " (*) or what such per-
sons nsually receive as hire, &c. And according to
the conduct of Peft, may decree the highest rate
Kaown : but Pitfl. cannot, in Equity, recover to the
extent of an exorbitant demand.

51.—No Dustooree or Custom—If an article be
putchesed withoutany Agreement, Deft. cannot legally
ar equ tably moke a deduction on account of ¢ Dus-
focree "« ¢ Castom,” (%)

52— Dismissions of Cases.—Dismissions arise
from var‘ons causes, such as false claims ; a cause
depending in another Court ; or if it has heen determin-
ed rfi y dismissed in the Court of Reqgnests (*)—
A s digmission, the word ¢ dismissed” written
in th. Lo of Decrees is no bar against a future
suit” (") as DL may show fresh grounds for his
Suit unknov s i1 {he first instance ; and which give
him clear proat's | an equitable claim to recover.

93.—Nea-sui  —1f the Pitif. should not appear to
prosecute claim, a Non-suit ensues. * But he
may cow any new action of the same or like
pa i id in Equity, as in Law.

54 -F. .t with and without Receipt—Money
shout b into Court, or to the PIf., or person
anthori receive the same, taking a Receipt:
pavmer out a Receipt is not a payment in Law.

* Unless ihere be a Receipt for Money paid into
Court, 1t is not deemed a payment into Court.” (™)
“ Where PItil. granted a Release to Deft. on condition
of the payment of 100 Rs., and signed a Receipt in
fnll in such tcrms, which Deft. took and kept, and
never pa'd the 100 Rs., the Commissioner said the
Reccipt  'd not stop the Case from going on» and
that the lecision depended on the Amt, due on the
adjustment of accounts. (4°)

(3) 1 Term. Rep. 20,

(%) Calcutta Police, 15th Feb. 1831.

(*) Hutton, p. 37. (") Ditto, p. 38.

(*®) 4 Term. Rep. K. B. 436.

(*) Calcutta Ct. Req. Rule—but there are €ests on such payments.

(") 1. G. Statham v. B. McMahon and Co.~Calcutta Ct. Req.;
30th Sept, 1836.

B2

NoDustooree:
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Security, 55.—Security—If goods be pawned by Deft. as
Security for the payment of a debt, the PItif. having
a lien on the goods, has a right to detain them till the
debt be paid. (#')

Dividing 56— Dividing Debt—2 Claims—May divide a debt,

Dedt 2 where there are 2 separate Claims ; as onc for Money
lent, and one for Wages. (*)

Agreement, 57.—Agreement not fulfilled as to time—Where
PltfT. agreed to repair a Buggy for a certain sum in a
given period, and exceeded the time by 13 Month to
the loss of Deft.—the Commissioner said as no penalty
was mentioned in the Agreement he could award none,
but, in Equity, made a deduction. (**)

Prices, 58.—Difference in Shop Prices—Where Defl. ob-
jected to a Charge, as being higher than that of other
shops, and PIUF. said he could quote higher Charges,
and that his was his usual Charge—the Commissioner
said as Deft. had not objected before he employed
Plff.—it was now too late, and decreed the Amount. (44)

Neglects. 59,—Neglect by Servant—Where a Saees sued for
2 months and 12 days Wages (45), after a lapse of
3 years, and had been discharged for leaving a Buggy
and Ilorse standing alone, owing to which the Horse
ran off and the Buggy was damaged and the repairs
cost 18 Rs., the Commissioners decided that as the
repairs owing to the injury cost more than the Wages
claimed, he was not entitled to any—Dismissed. (4°)

HireofHouse.  60.— Hire of House—No Agreemenl—Where the
Deft. made no Agreement as io Repairs, and rented a
House having no bolts or locks on the doors—the
Agreement stating no Repairs—the Commissioner
decreed in favor of PIt(I. (47)

Lottery 61.—Lottery Tickets—1t was doubted whether

Tickets. PItfl. could recover the price of a Ticket sold in India,

(4) The Commissrs. Calcutta Ct. Req. 16th Sept. 1836. Praun-
kisto v. R. Cauty.

(%) Ditto.

(*) Calcutta Ct. Req. 19th Sept. 1836.

(*) Calcutta Ct. Req, 19th Sept. 1836.

(%) 12 Rs. 12 As. 9 P, at 5 Rs —I quote this to show that though
in the Case of desertion ,a month is the usual extent of deduction—
supposed to be cqual to a month’s notice—still that in other cases
greater deductions are made. :

(%) Calcutta Ct. Rey, 2th Sept, 1836, (*7) Ditto.
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on account of a Government Lottery, and resold in
shares on speculation, upon the principle that though
the Court is ope of FEquity and not of Law, aud
whatever might he the Govt. Regn., yet nothing could
set aside an Act of Parliament which declares that no
gambling Debt can be recovered ; and that Lotteries are
Gambling Transactions. (48) The question turns upon
the Construction of the Act of Parliament making
Lotteries illegal : (4°) which does not seem to extend
to India. (5°)

62.—Arbitration—Where the Court recommend
recourse to Arbitration, and with parties’ consent,
the Court will not afterwards decide on the Case.

But where Arbitration is merely agreed upon be-
tween the parties, if either party be dissatisied, there
is, it seems, no bar to a Suit. (°%) |

An Award can be set aside if the Arbitrators do not
comply with the terms of contract, or require the
party to pay more than the original contract. (*%)

The terms of Arbitration should be in writing, and
signed by the Arbitrators. (") A Court may decide
a debt to be due by Deft. and recommend the [tems of
an Account to be settled by Arbitration: the point
at issuc being settled, as to the Zability to the debt or
debts.

63.—Deblor about to leave the Country, Canton-
ment, &c.—Where the Debtor, the Captain of a Ship,
was about to sail from India, the Deft. was arrested by

(*®) P. Burns v. Beerchund Uddy and others—Calcutta Ct, Req.
7th Oct. 1836.
(*) The 42 Geo. 1, c. 119, imposes heavy penalties on Lotteries not
authorised by Parliament. Lotteries have since been abolished at home,
(*) Sir K. Ryan, C.J, Sup. Ct, Calcutta, in his address’ to the
Grand Jury, 18th April, 1820, on the introduction of the Act for the
beiter Admn. of Criml. Justice in the E. I, (9 Geo. 4, ¢.74) stated
that—¢ from a construction which former Judges of this Court have
put upon the Act 13 Geo. 3, and the King’s Charter, it has been
considered that the Inhabitants of Calcutta are not entitled to the
benefit of the Statute Law of England to a later period than the 13
Geo. 1, (1726) ; unless expressly named in Statutes passed since that
time, Mr. L. Clarke’s Analysis of the 9 Geo. 4, ¢c. 74, jn 4.
V("") Mr. (now Lord) Brougham’s Speech, 7th Feb. 1828, p. 65, (6
es. 818. .
(“’g K.) B. 16th Nov. 1827, in the matter of Ld. Beresford.
(*) An Arbitrator is appointed by each party, and the Arbitrators
chuse an Umpire if they disagree. A :

Arbitration.

Leaviug
Country, &e,
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a Judge’s Warrant at the instance of PItff. (54) 1In
the Case of an Oflicer or other Mily. person ahout
leaving a Cantonment ; the Comg. Oflicer may detain
him till the Court have decided on his Debts.

64.—Fraudulent Transaction—If PItff. sues Deft.,
and the transaction is of a frandulent nature, Deft.
will not be forced to pay. And the PIUT. would be
liable to be tried for the {raudulent Act.

65.—Delivery of Goods—The best and easiest
proof of the delivery of Goods is sending a Receipt to
be signed and returned by the Purchaser (5%)—with
directions not to leave the Goods without the return of
the Receipt. If Goods be detained without, and a
Receipt be refused, the Seller could demand back his
Property.

66.—Contempts—If any person insults a Commis-
sioner in Court, or is guilty of gross misconduct,
and insolence to the Court, the Commissioner is
authorized to carry the Offenders before H. M.’s Jus-
tice of the Peace ; who have power to finc or imprisou,
or both, on the Qath of one or more credible Witness
or Witnesses. () In a Mily. Court of Requests,
with respect to Non-Mily. persons, or those not amen-
able to Mily. Countrol, the same course should bhe
adopted, if a Justice of the Peace be on the Spot, if
not, on proof before the Comg. Oflicer of the Station,
&c. 1In Case of Mily. persons, there should be a
Fine by the Court, in Ovdinary Cases; in Cases of
an aggravated nature, the offending party should be
arrested or confined by order of the Court,

Where Deft. assaulted PIUT. for bringing a Suit
against him in a Court of Requests, PItfl. brought an
Action at the Sessions, and Delt. was fined 20£. (°7)

A Witness refusing to take an Qath is committed. (58)

67.—Perjury of Wilnesses, &c.—1In the.Calcutta
Court when the Parties or Witnessess perjurc them-

(**) Beauchamp v. Eales, Calculta Ct. Reg. 20th January, 1832.

(%) Calcutta Practice,

(%) * Tostrus. of Ct. Drs. 8th January, 1753—A Fine not exceeding
2 Pagedas (7 Rs.) and Tmprisonment not longer than 10 days.”

(*) John Wood v. Richd, Wood—Westminster Sessions, 19th
Janv. 1828, '

(*) Calcutta Court,
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selves, they are sometimes committed to the House of
Correction for a month or more, according to the
euormity of their Cxime. (°°) Mily. Courts of Requests
should report such Cases to the Officer Comg. the
Station—the Court has no Criminal Jurisdiction—and
as to Non-Mily. persons, the procedure must be in a
Civil Court.

Peijury is a false swearing as to some material fact

in issue ; and though a man may swear falsely as to

many facts not material to the issue ; such false swear-
Jng may discredit his Evidence: but is notlegal, though
moral, perjury.

68.—If Pliff. owes Deft.—The usnal course in the
Calcutta Courts is to * dismiss” the Cause, leaving
the Deft. to recover any balance by a separate Action.

69.—False Claims or Statements—As Courts of
Requests have not, yet, Coguizance of Actions for
Damages ; loss and the cost of the Suit are the only
penalties. In Mily. Courts there is at present no
punishment for false Claims. But, if a Servant either
before the Court, or elsewhere, gives a false Character
of his Master, as to ill-treatment of his Servants, and
thereby prevents others from entering into his Service
—such Servant is liable to trial and punishment.

70.—Proroskp PaAYMENTS oN Non-SuiTs—
AND JUDGMENTS, &C.—1 propose that there shull
be the following Table of Costs, as obtains in the
Calcutta Court of Requests :—

Rs.jAs.| P.

On Non-Suits on Causes of 10 Rs, and under,perRs. | 0] 3| 0
Do. do. ofabove 10 andunder 40 Rs. ..| V! 8| 0
Do.  do. do. 40 and do. B0 ,, .. | 4| 0, O
Do. © do. do. S0and do. 150 ,, ..| 6| 0} 0
Do. do. do. 150 and do. 300 ,, ..{10! O O
Do. do. do. 300 to 400 ,, ..j121 0} O

On JupeMENTs on Causes of 10 Rs. and under, perRs.| 0| 4| 0
Do. do. above 10 and under 40 Rs, ..| 2| 0! 0
Do.  do. do. 40 and do. 80 ,, ..] G| 0] O
Do. do. do. 80 and do. 150 ,, ..| B! 0] 0
Do. do. do. 150 and do. 300 ,, .. 16| 0| O
Do.  do. do. 300 to 400 ,, ..]20] 0] O

() Sir E. H. East, when C, J., was of opinion that the Court
should only comnut for trial.

Deft.’s Claim,

False Claims,

Costs.
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N. B.—If the PItff. be Non-Sunited he shall pay the
Cost of a ¢ Non-Suit” to the extent of his Claim,
1f Judgment be given against a Deft. he shall pay the
Costs on the ““ Judgment” to the extent of the Sum
decreed only ; and in addition to the Amt. of the Sum
decreed. (°°)

The Objects of the above Table, as proposed by me,
are two. l1st. That it is bat just that a PItff. who
brings a false Complaint, should pay for his Non-Sait.
2d. To pay the Expense of an European (a Serjt., &c.)
as Clerk to the Court to keep the Register ; make ont
Summonses, &c. ; (!) and to Index the Names of all
Pltfls. and Defts.—and to supply the Registers,
Stationery, &ec. (*)

71.—Decrees (*y—In the Calcutta Court, if the Debt
be not forthwith paid the Debtor is Imprisoned. (%)
In the Mily. Court I propose Instalments and taking
Security (°) in all Cases of persons not receiving public
Pay. By Section 57, 4 Geo. 4, c. 81, 2 months’
Imprisonment are awarded, unless the Debt be sooner
paid. Though not so expressed (°) this [mprisonment

(%) the Calcutta Court charge Commission of 5 P. C. on all
Causes compromired before called on for trial—and 10 P. C. on all
other Causes, exclusive of the above Charges—also for Subpoenas—
Attachments, or Warrants in execution—~and Postponements at the
request of the party.

(1) They might be lithographed, to be in English or Persian, as
required. ’

(?) If there were any balance left after the.above payments ; the
same to be applied to repair, &c. the roads of Cantonments,

(°) Seep. 37.

Imprisonment. Rs. Months.
(*) Debt ot exceeding vescessseass 10 Notexceeding 1
Ditto civeereenntessascesesses B0 Ditto 4
e DIt ciiiiieiiiiiiieniiseaaes 200 Ditto 8
Ditto exceedidg sevsvesonansse 200 Ditto 12

Section 57, 4 Geo. 4, c. 81—allows of 2 months as to any Amt.
whether 4 or 400 Rs., unless sooner paid—and only in the Case of
persons not receiving public pay. Sect. XXI1, of Regn. XX. A. D,
1810—the same as to Natives not receiving public pay—though
Decrees are limited to 200 Rs.

(°) See p. 39, Note 107.

(%) The Wording should have been, ¢ and if such Debtor shall not
receive Pay as an Officer or Soldier, or from any public Dept., &c,
he shall, if the sale of his Goods shall not satisfy the Debt, be arrested,
&c. und imprisoved, add for 2 months, unless the Debt be sooner paid
=—nd the Goods of the Debtor, if found, &c. at any subsequent time shall
be liable to be scized, &c.
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is in lieu of stopping, mouthly, any sum not exceeding
the half-pay (proper) if the Sale of his Goods, &c.
shall leave a balgnce unpaid. (") Where Security
cannot be given, Imprisonment is ordered, but should
not be longer than G months; unless the Debtor
fraudulently conceals property.

72.—Instalments—Should be made from the Pay
and Allowances of Officers. '

1.—One-Third—(4) of the Pay and Allowances of
Officers under the Rank of Field Officers.

2.—One-Half—(}) from Officers of, and above the
®Rank of, Field Officers. (?)

[n the Case of Oflicers receiving any Staff Pay or
Allowance beyond their Regtl. Pay and Allowances.

3.—One-Third—(}) from Oflicers receiving an
aggregate Income under and not exceeding 600 Rs.
per mensem.

4,—One-Half—(%) from Officers receiving above
600 Rs. per memsem. (°)

5.—One-Third—From all other persons receiving
public Pay, &c.

6.—From persons not receiving public Pay, &c.,
the Amt. of Instalments at the discretion of the Court,
taking Security—=See No. 71.

7.—Provided that if there shall be any Prize Money,
Donation Mouey, or any Gratuity, &c. received by, or
due to any Officer, or other person receiving public
Pay from Govt.—the Court may, in addition to the
aforesaid Instalments, direct deduction to the extent
of the whole or such portion of such Prize, &c. Money ;
according to the number and Amt. of the Debts due,
and other circumstances.

.(?) The Wording of this part of the 57th Section was copied from
Sect. XXII. Regn. XX. A. D. 1810. “ If sufticient Goods are not
found within the limits, the Debtor to be arrested, &c. and imprisoned
for 2 months, unless the Debt be sooner paid, and his Goods, if found,
&c, at uny future time, &c.”

(®) Seo ‘¢ Decrees,” p. 37. .

(*) Inthe Case of late Lt. Cullen, Arty.—the Comssr. (Sir C. Grey)
decreed 1-3rd P. and A. when under 1000 Rs.—} when above and
under 3000 Rs.—and 2-3rd, when above 3000 Rs.—Calcutta Insol-
vent Ct., Junc, 1830—such would apply to Civiliuns as well as to
Mily. persons in the Insolvent Court.

Instalments,
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78.— Execution generally of Goods, &c. (**)—* If
it is against the Goods, as many are sold as will pay
the Debt, and the Costs ; the Overplus, if any, is re-
torned to the owner. A Bailill is not wautonly to
seize more than are necessary.” (*') If the Goods
found in the Debtor’s house, &c. do not belong to hiw,-
but to another, they cannot be secized. (**) But if
there be proved to be a fraudulent transfer of property
to another, the Goods may be seized. (*3) That Imple-
ments used in a Man's Trade shall not be seized ; nor
the necessary Articles, Wearing Apparel, or Furniture.

74.—Sales of Property—Are public, and the Cal-
cutta Court give 5 day’s notice. The property if not
claimed by another person, to be sold, aud should be made
known by a notice in writing in English and Persian,
to be circulated in the Cantonment, and stuck up at
the Kothwal's Chabootra, and in Bazars- generally.
The Articles sold, to be entered in the DBook or
Register of ¢ Sales” which is to have an Index—and
the Amt. value sold of the property to be entered. (')

75.~Tmprisonment—\¥ here the Debtor is imprison-
ed the Creditor pays 11 Anna “ as Diet Money,” per
diem. (*5) To be paid in Advance, monthly, for the
ensuing month within 3 days after the Imprisonment.
If the Debtor be a less time imprisoned—1ihe balance
to be returned to the Creditor. Within 3 days of the
expiration of the first, and every succeeding month,
th= same advance to he paid. If not paid on demand,
the Debtor to be released. The Debtor to pay the
Amt. of «“ Diet Money,” as well as the Debt, &c. (')
Fraudulent Debtors get no  Diet Money.”

76.—No Revision of Decrees by Comg. Ofiicer.
There is no Appeal from the decisions of the Mily.
Court of Requests except to the Supreme Court. ('7)
The Comg. Oflicer may point out an Error, and the

(1) See p. 38. (™) Hutton, p. 48.

(') Do. p. 49— If an execution enters against the Goods, the
landlord may preven® the seizuw provided rent is due, and they are
not moved off his premises.”

(%) Hutton, p. 49, (") In the Calcutta Court.

If the Goods are claimed by another person, his name and the names
of Witnesses, &c. to be recorded.

(18 Calcutta Court, and Circular, 1st May, 1829,

(') Calcatta Court. (") Circular, 15t May, 1829, para. 2.
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Court may rectify it, but he cannot direct their
Proceedings to be revised, because he disapproves of the
Court’s Decisiqp. Its Judgment is final. Nor can
ke disapprove of the Award, nor refuse to carry it into
execution ('®) unless the Decree be illegal, (*°) in which
case he cannot proceed to levy the sum awarded by the
seizure and sale of the Goods, or to imprison the
Debtor. (*°)

77.—Rehearing Postponed Causes—There may be a
Rebearing of a Cause, if either party state the absence
of necessary or material Witnesses ; or for the pro-
duction of Accounts, &c. (*)—and if a Court reject-
ed any material Evidence either party may sue before
another Court. (*)

78.—Creditors—Where there are several Claims
against the same Deft., brought before the same Court
at one day’s sitting, the payments shall be made rate-
ably upon all such Claims ; thatis, so much Per Cent.
of the Monthly Instalment paid on each debt. (**)

('*) Circular, 1st May, 1829, para. 3.

(") Do. para. 10. Where, unow, the Court order payment by
Instahnents by persons not in receipt of public Pay contrary to Sect.
57 —or where the Amt. of Debt decreed exceeds 400 Rs.—the Comg.
Oflicer would not order the decree to be enforced. Inthe former Case
if the Court be dissolved, he may order the Trial de novo before
another Court.

(*) Do. para. 10, (2) Calcutta Court.

(**) ¢ The Court must be satisfied that there are strong prolable
grounds to suppose that the ments lhnve not been fairly and fully
discussed, and that the decision is not agreeable to the justice aud
truth of the Case, before they will vrant a new trial—3 Bluck, Com.
392—or on the grounds of the improper rejection of material evidence
—~3 Last, 451.

(#*) I think if there were 2 Claims avainst a Deft. fors 200 Rs.
ench =400 Rs. and payment were ordei~ i by Insialments of 200 Rs a
month—it wonld be more fair to pay half to cach, thun to pay one his
full Claim. 1t would not answer to delay deciding on these Cases,
because there might be others to come—these two Debts are known.
In Courts of Law an Action is brought, and the Court decides on it,
without reference to any other Debt, on a priority of Claim alone,
(in the Insolvent Court all s must be in the Schedule). Now,
of the above two Debts, the firt® decided on might pot have heen first
contracted— Equity should govern the Case—and the principla of the
Tnsolvent Court prevail as far as Debts are known, at the time of the
decision. There should be a Rule laid down—as, now, our Courts do
not act upon the same Rules at all Stations, My object is uniformity
and impartial Justice,

c?2°

Rehearing.

Creditors,
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79.—Register —The advantage ofa Register, with an
Index of the names of the PIt(ls. and Defts. is obvious
—for without such a plan, how can apy futare Court
know from what Month’s Pay and Allowances to make
Deductions !

80.—Pay Master, §c.—Orders on an Officer’s Pay
and Allowances should be drawn by the President of
the Court, signed by him, and by the Comg. Officer of
the Station—and be sent to the Comg. Officer of Deft.’s
Regt,, &c., to be sent tv the Pay Master : who shall
make the decreed deductions, and shall not pay any
private Orders given by Deft., till the above Orders of
the Court have been fully paid ; which Deductions the
Captain, &c. of the Troop, &ec. shall also make (ke
being informed of the Decree.) 'The order to specify
the Amt. of Decree. The Decrees to be signed by the
President, and Officer Comg. the Station, in duplicate,
one being given to PItF. and Deft. The Pay Master
shall certify in each Pay-statement—‘1st, 2d, &ec.,
Instalment of Rs. on acct. of a Decree against

,” and the Captain shall endorse the same on

the Deft.’s Copy of the Decree.

81.—Corps going inlo another Circle of Payment.—
The Paymaster of the old Circle shall certify the Amt.
of unadjusted Claims to the Pay Master of the new
Circle of Payment; and the Comg. Oflicer shall, also,
make a Report to the new Pay Master. -

MoonuMMupaN Law.

Witl. respect to Natives of India in actions
against each other, the Calcutta Court of Requests
proceed according to the Law of the Parties—that is,
where both are Hindas or Moohummudans.

Where the PIff. is a gndu and the Deft. a
Moohummudan, and vice a, the Law of the Deft.
prevails.

In the liability of Ileirs to the payment of Debts ;
the Law proceeds upon the proof that the Heir has
received property from the deceased.,
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OF DEBTS AND SECURITIES.

According to the Moohummudan Law. (*4)

1.— Heirs are answerable for the dcbts of their
ancestors, as far as there are assets.”

2.—< If two persons jointly contract a debt and one
of them die, the survivor will be held responsible for a
Moiety only of the debt; unless therc was an express
stipulation that each should be liable for the whole
Amount.”

3.—<“8So also where two persons are joint Sureties for
the payment of a debt, if one of them die, the survivor
will not be considered as Surety for the whole debt ;
unless there was an express stipulation that each should
be Surety for the whole, and that the one should be
Surety for the other.”

4.—* It is different where two partners are engaged
in traflic, contributing the same Amt. in Capital, and
deing equal in all respects, in which case the one
partner is responsible for all acts done and for all debts
contracted by the other. But this is not the case with
regard to other partnerships, in which cases a Creditor
of the Concern cannot claim the whole debt from any
one of the partners severally, but must either come
upon the whole collectively, or if' he prefer his claim
against any one individual partner, it must be only to
the extent of his share.”

5.—¢¢ Necessary debts contracted by a guardian on
account of his ward must be discharged by the latter
on his coming of age.” ()

6.— In the attachment and sale of property be-
longing to a Debtor, his Mouney, in the lirst instance,
should be applied to the liquidation of his debt ; next
his personal effects ; and last of all his hounses and
lands.” (*¢)

7.—*¢ There is no distinction between Mortgages of
lands and pledges of goads.”

8.— The Creditor is got at liberty to alienate and
sell the Mortgage or Ple®e at any time,, unless there
was an express agreement to that effect between him

(*) MacNaghten on the Moohummudan Law, 1825, chap, XL, p. 72,
(¥) Ditto, p. 73. (*) Ditto, p. 74.
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and the debtor ; as the property mortgaged is presumed
to be equivalent to the debt; and as the debt cannot
receive any accession, interest being prohibited.”

9.—« 1 a person die leaving many Creditors, and
he may have pawned or mortgaged some property to
one of them, such Creditor is at liberly to satisfy his
own debt out of the property of the deceased debtor,
which is in his own possession ; to the exclusion of all
the other Creditors.” (*7)

INBERITANCE. (%)

1.—* There is no distinction between real and per-
sonal, nor between ancestral and acquired property, in
the Moohummudan Law of Inheritance.”

2,—¢ Primogeniture confers no superior right. All
the sons, whatever their number, inherit equally.”

8—“The share of a danghter i half the share of a
son, whenever they inherit together.”

4,—** Debts are claimable before legacies, and
legacies (which however cannot exceed one-third of
the Testator’s estate) must be paid before the inhe-
ritance is distributed.”

Suarss. (%)
1.—*The Widow (°°) takes an eighth of her hushand’s
estate, where there are children or sons’ children,
how low soever, and a fourth where there are none.

(*) MacNaghten on the Moohummudan Law, 1825, chap, XI. p, 75
—1.—' The Pawuee provides for the Custody, and the Pawner for
the support of the thing, &c, pledged. Thus, if a horse, the Pawner
provides the food—the Pawnee his Stable.””—Rule 17, p. 74.

2.— ! Where property may have been pawned and mortgaged in
satisfuction of a Debt, it is not lawful for the Pawnee or Mortgagee
to use it without the consent of the Pawner or Morlgager ; and if he
do 80, he is responsible for the whole value,”—Rule 18, do.

3.—“ Where such property, being equivalent to the Debt, may
have been destroyed, otherwise than by the act of the Pawnee or
Mortgagee, the Debt is extinguighed ; where it exceeds the Delt,
the Pawnee or Mortgagce is not reBonsible for the excess, but where
it falls short of the Debt, the deficiency mmust be made up by the
Pawoer or Mortgager; but if the property were wilfully destroyed
by the act of the Pawnee.or Mortgagee, he will be responsible for any
cxcess of 1ts value beyond the Amt, of the Debt.”— Rule 19, p. 75.

(*) MacNaghten, M. Law, chap. 1., sec. i, p. 1,

(®) Ditto, sec, ii,, p, 3.
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2.—The Husbanrd takes a fourth of his wife's (3°)
estate, where there are children or sons’ children,
how low soever, apd a moiety where there are none.”

3.—¢ Where there is no son, and there is only one
daughter, she takes a moiety of the property as her
legal share.”

4.—“ Where there is no son, and there are two or
more daughters, they take fwo-thirds of the property
as their legal share,” (3') and so would two sons, there
being no daughters, take 2-3rds.

5.—<1Tf there be only one son and the mother, the
son would get seven-eighths—1f one son and no other
sharer, be would take the whole.”

RespoNSIBILITY AS TOo DEBTS.

According to the Moohummudan Law, the heirs Responsibi-
are answerable for the debts of their Ancestor as far hty.
as there are Assets, and no farther. And no one
could recover from any one more than the share of the
property inherited by the individual sued.
N. B.—Moohummudans are Minors, until the ex-
piration of 16 years; unless symptoms of puberty
appear sooner—MacNaghten, p. 62.

Hinpoo Law. (%)

1.—The heirs who take the Assets, are bound to ..
discharge the debts of the deceased Debtor, as far as
the Assets go. If the Amt. of the debt be larger than
the property is capable of satisfying, the whole, pro-
porty left by the deceased must be given to the

(®) ¢ According to Law, a woman is absolute proprietor of all
property, real or personal, whether acquired by her on the occasiun
of her marriage, or otherwise, nnd when she diés it will be distributed,
according to the Law of Inheritancs, ioto four equal shares, of which,
her husband will take one, her son two, and her daughter one share”
~MacNaghten, M. Law, chap, I. sec. i. p. 254,

¢ Until the Dower is paid, the Estate (of the deceased husband,)
caunot be distributed among his heirs” —do. p. 283.

(3 Ditto, p. 4. .

(**) MacNaghten, Hindu Law, (1829).vol. 2, p. 277.
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Creditors ; and then his heirs must be considered as
absolved also from all claims.”

2.—“ The Survivors are answerable for a debt
contracted by their deceased partner, if the sum
borrowed was applied to their use—or if one Member
of a family contracts a debt for the use of the joint-
family, the Sarviving Members must pay the debt” (3%)

3.— When wives, who, with the consent of their
husband, assume the management of his family affairs,
contract a debt, the liquidation of such debt rests with
the husband ; otherwise he is not answerable for it!” (34) .

4.—If a Man contract a debt while he lives with his
brothers, as an undivided and united family, and sub-
sequently becomes missing, the Debtor’s brothers and
wife who possess his Estate must pay his debts; with-
out waiting for the expiration of 12 years.” (35)

5= The Estate of a deceased Surely, is not liable
for the debts of his principal.” (*6)

6.— If a son dies childless, and involved in deht
while the family were undivided, and the father has
not received any assets belonging to his son, he is not
bound to liguidate the debt; unless the debt was con-
tracted by the son for the family support (37) ; or unless
the father, after the debt was contracted, promised to
satisfy the claim of bis son’s Creditor, in which case,
the liquidation of the debt becomes incumbent on the
father.” (*) :

7.— Neither the property, nor person of a minor is
liable for the deht of his Ancestor. When he attains
the age of majority (*°), he must discharge the debt
contracted by the father, &e.” (4°)

(*), MacNaghten, Hindu Law, (1820) vol. 2, p. 280, ¢ but sons
are 2ot compellable to pay sums due by their father for pirituous
liquor, for losses at play, for promises made without any consideration,
or under the influence of lust or of wrath, or'%sums for which he was
Surety, except in the cuses beforementioned; or afine, ortoll, or balance
of either.”

(*) Ditto, p. 281. . (%) Ditto, p. 282, (*) Ditto, p, 285.

(") * Or for religious observances incumbent on the family.”

(*) Ditto, p. 286.

(®) Not til after 16 years (in Bengal at the end of 15 years) vol. 1,
P. 103, )

(*) Vol. 2, p. 287—Necessary Debts contracted for an infant are
binding on him, when of age, p. 259,

The Debts of an Ascetic follows his Assets in the hands of his
representatives, p, 288, )
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8.—¢ The liquidation of dehts is rigorously enjoin-
.ed : for instance, it is provided that sons must pay the
debt of their fathey, when proved, as if it were their
own, that is, with interest, (and whether they have
inherited assets or not. (4') 'The son’s son must pay
the debt of his grandfather, but without interest; and
his son, that is, the great-grandson, shall not be com-
pelled to discharge the debt, unless he be heir and bave
assets, (41)  But in all cases, the liability extends only
to just and reasonable debts.” (4*)

PLEDGE.

“ A Pledge may be enjoyed until the debt is re-
paid.” (%)

INHERITANCE.

1.—¢ All legitimate sons, living in a state of union
with their father at the time of his death, succeed equally
to his property, real and personal, ancestral and ac-
quired.” (44)

2.— The right is admitted, as far as the great-
grandson ; and the grandson and great-grandson, the
father of the one and the father and grand-father of the
other being dead, will take equal shares with their
uncle and grand uncle respectively. (45)

3.—¢ In default of sons, grandsons, and great-
grandsons in the male line, the inheritance descends
lineally no farther, and the widow inherits, in Bengal
(proper), whether her late husband was separated, or
was living as a member of an undivided family ; but

(*") Dig. vol. 1, p. 266—¢ According to Sir W, Jones, where there
are no Asgets, the son and grandson are under a moral and religious
obligation, but not a Civil abligation to pay the debts.”

(%) Vol. 1, p. 127—see Note 33, ante.

() Ditto, p. 275, (Y Ditto, p. 17.

(*) © An adopted son is a substitute for a son of the body, where
none exists, and is entitled to the same rights.” .

¢ In default of sons, the grandsons inherit, in which case they take
per stirpes, the sons, however numerous, of pne son, taking no more
than the sons, however few, of another son.”

_ “In default of sons and granBsons, the great grandsons inherit ;
in which case they also take per stirpes, &c.” p. 18,

General Rale.
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according to the best authorities (4°) she succeeds in
the former case only ; an undivided brother being held
to be the next heir.” (47)

4.—* In default of the widow, the danghter inlerits,
an unmarried daughter first, failing her, devolves on the
married dau«rhters who are indi«rent to the exclusion of
the wealthy daughters in default of indigent daughters,
the wealthy daughters are competent to ‘inherit.” (4%)

PAYMENTS.

“If the Debtor is unable to discharge the whole
amt. of the debt, then, having paid by degrees, accord-
ing to his ability, he shall record on the back of tbe
orlgmdl document, ¢ So much has been paid by me;”
or the Creditor shall account, on the back of the
original document, for the sums realized or received
by him, and record that so much has been paid to
him.” (49)

N. B.—Where the debts of a deceased person are
to be paid, it is necessary to know who ure the persons
liable, and to what amt. according to their shares—
and Courts must at times consult—MacNaghten on the
Principles and Precedents of Moohummudan and Hindu
Law—from which T have quoted—in many districts,
there are diflerent rules.

INCREASE oF DEBTS IN CoURT OoF REQUESTS.

I stated at page 103 as follows—

Eurapean, Native.
At Kurnal 1835000000000 12,000 10,000
I find the true Amt. Do.... 10,272 15,034

So that the Aggte. in
5 years was .........?........% 57,409 27,018

And that in the Native Court, the ycar 1835 exceed-
ed the previous 5 years; being from years 1830 to
1834—13,325 Rs.

(**) The Benares School, ¢ the fountain and source of all Hindu
Law,” and * if a man leave more thun one widow, the property is
considered as vesting, in only one individual—und until the death of
all the widows, the properly does not go to the other heirs of the
husband.”’ p. 20,

() P. 19, (') P, 21 2. () P, 280.
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A.

AccoMpPLICE~—Where hope was held out to an
Accomplice, and he gave evidence by wijch the
Principal was convicted of Murder—he was pardoned ;
but turned out of the Service with Ignominy.—
G. 0. C. C. 6th Nov. 1822,

AcCQUITTAL, unanimous—*‘ Sometimes as a mark
of an Hon'ble Acquittal, the Court-Martial on
Admiral Keppel, unanimously and hon’bly acquitted
him,”—p. 281, MS. J. A. G. O. .

ADJOURNMENT—* Sine die can’t re-assemble with-
out Orders from Convening Authority.”—G. O. C. C.
12th July, 1832,

Sine dic, Members liable to do duty, butnot to embark,
go on leave, or on general duty. In case of any
pressing necessity, for the Services of Officers, a
reference is made through the A. G., if at home, or,
if on foreign Stations, to the Genl. Officer Comg.
before they are permitted to go beyond the reach of
a call for the re-assembly of the Court.”—G. O. H. G.
20th Decr. 1827.

Genl. Cts.-Martial have adjourned on account of the
next day being Xmas., or St. Johw's Day.—G. 0. C. C.
29th Jany. 1820.

Owing to Sickness of a Witness, and the distance of
his house.—G. O. C. C. 16th Oct. 1821.

At the request of Native Officers, it being a Holiday
—trial at Delhi, of Subr. Emam Buksh Khan, 1st B,
26th N. 1.—4th July, 1820.

From Soldier’s Library to a Regtl. Room by D. O.

To consider Verdict, ¢ when a ¢rial has been of
considerable length ; it is common to adjourn the Court

D 2
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and defer passing jndgment to some future day.—Wil-

liatgson"s Annot, p. 67, Note 115—~MS. J. A, G. O.
. ~70. .

P AMANUENSIS—See Judge Advocate.

Amicus Curix—See Counsel for Prisoner.

ANNoNYMOUS LETTERS—Lord Tentcrden said in
an Action on such subjects—** I would advise all
Annonymous Letters to be destroyed. If they produce
no result-—such as personal annoyance—they fail in
their object ; and will not be repeated.”—K. B. April,
1822. .

AroLocy—in writing, if private, and made uncon-
ditionally and afterwards retracted by the maker, the
Oficer do whom made can’t be expected to proffer the
return.—G. 0. C, C. (Madras) 6th Teh. 1832,

APPEAL sometimes made by Petition.—G. 0. C. C.
23rd Sept. 1826. :

Where evidence at a Regtl. Ct.-Martial was only
taken on one and found guilty on both Charges, and a
material witness for defeuce refused to be heard—fair
ground of Appeal to a GL Ct.-Ml.—(tho’ the Native
Articles of War did not give an Appeal).—G. O. C. C.
3d Feb. 1834.

From the decision of a Special Court of Inquiry
(pecuniary claims against severa! persons, and ill-treat-
ment) has been allowed.—G. 0. C. C. 20th July, 1835.

From competent authority deprecated, excepl in very
sufficient grounds, which should always be stated.—
G. 0. C. C. 12th Oct. 1835.

Must not be direct to the Comr. in. Chief, should go
through Comg. Officers of Company, &¢.—G. 0. C. G,
23d Sept. 1826.

An Appeal has been made from a Genl. Ct.-ML by
Petition to the House of Commons through a Member of
Parliament.—(Capt. Robinson’s Case) 27th Mar. 1833.

From Regtl. to Genl. Ct.-Ml.—the evidence taken
before the Regtl. Court read over (with Prisoner’s
consent) to the Witnesses, re-sworn, and acknowledged
to be corrgct.—See Case of Guuner Singleton, G. O.
C. C. 20th April, 1827, (so in Lord G. Sackville’s Case
1760—Tytler, p..133.) Note.

All Documents referring to an Appeal are read—the
Petition of Prisoner—the Comg. Oflicer bas been sworn
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and asked if the Court assembled by his orders—and if
he approved, &c. (there was no signature) read the
Proceedings of ghe Regtl. Ct.—and Extracts from
Defaulter’'s Book ; such as were used at the first trial,

The Appellant stated his Case, examined his Wit-
nesses—the Comg. Officer read a written Statement,
and examined the Captain of the Prisoner’s Troop—
and then addressed the Court—the President of the
Regtl. Court sworn and asked if Prisoner was allowed
to cross-examine, &c. A Case at Meerut on 5th Dec,
1828—See p. 937, Hough, (1825) and p. 236 (1834.)

AprpPrENTICES from Mily., Orphan Society, usually
have Indentures for 5 years, with the consent of the
Govr. and Apprentice on the one part, and the
Officer on the part of the Band, &c. (or other party),
on the other part. Terms:—

1.—¢ Faithfully and diligently to work to the utmost
of bis power and skill, at all times, every day throughout
the day aud year, in every year, without wilful neglect—
losing or making away with any of the Goods, Effects,
Monies, or other things, or disclosing their secrets.”

2.—~¢ Not to suffer others to injure property.”

8.—¢ Nottomarry without consent of the Master, &e.”

4.—< Not to trade or traffic for self or others.”

5.—¢ Not to he absent without leave.”

Bond.—1.— To furnish Clothes and Appare" (Li-
nen and Woollen) Washing and Mending—Meat and
Drink, and Lodging—and from all A ctions, Suits, Costs,
and Damages 1o keep him harmless, and indemnify the
Managers.”

2.—* To cause him to be taught and instructed.”—
See p. 197.

ArrrovaL of Proceedings or Sentence, Synony-
.mons with confirming—(Mr. Adv. Genl. Pearson.)

ARBITRATION with consent is not binding, wor
does it bar an Action—unless with consent of both
parties, and by order of a Court.—See p. 203,

ARrwmS, loss of—See Stoppages.

ARREsT—Close conlinement of Natjve Officers
lowers them in the eyes of the Sepoys, &e.—G. O.
C. C. 19th April, 1821. .

May be reluxed on application to the proper autho-
rity,—G. O. C. C. 30th Decr. 1820, It reported to

Apprentices.

Approval,

Arbitration.

Arms.
Arrest,
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superior Authority, the Comg. Officer cannot release.
Under fived Bayonets improper, except in cases of
the gravest nature, or apprehension of escape.—G. O.
C. C. 14th Novr. 1834.

Of Nutive Officers should not be derogatory to their
Rank.—G. O. C. C. 3d Nov. 1825,

Civil, if legal, good for all debts—opinion of the
Judges.—K. B. 21st January 1774.

A Guard over an (European) Offlicer improper ex-
cept in extreme cases when the nature of close arrest
should be explained.—G. 0. C. C. 8th July, 1826.

Proper, instead of Confinement, for Serjeants, &c.
for ordinary Offences.—G. 0. C. C. 23rd Sept. 1826.

And Charges sent in * either Trial, or satisfactory
explanation.”—G. O. lI. G. 1st Feb. 1804,

A President cannot place a Witness in arrest for
Perjury or Suborvation of Perjury—improper under
Sect. XI1V. Art. XIX. G. 0. C. C. (Madras) 27th
June, 1836. The Court, and not the President, place
in arrest on proper occasions.

An Oflicer placed in arrest, has no right to demand
a Court-Martial, nor to persist in considering himself
under the restraint of such arrest, after he shall have
been released by proper aathority; nor to refuse to
returp to his duty. The Officer i wrongfully arrested,
oraggrieved, has as a remedy under the Articles of War
(Art. 120, and Sect. X. Art. I.) Kings Regns. and Ors.
p. 199.—Sce ahove G. (). H. G. 1st Feb. 1804.

AUcCTIONEER must be paid for goods sold at the
Auction, tho’ the buyer has a claim against the owner
of such goods.—C. P. Lord Loughborough, 22nd Nov,
1788. Decision. * The Auctioneer had not only a
clear- possession of the gouods, but an interest in them,
as bound not only to detray all ¢xpenses incurred by
the Sale; but the Law obliges bim to pay.the duty—
verdict confirmed.—Annl. Regn. 1778, p. 221.

Commission, in England, House Agent 2} P. C. on
sums from 2 to 3,000£, this includes expenses. Under
1,000£ 23 P. C. and also expenses. Inlettiny houses,
&c. for a long term, 10 P. C. on Ist Year’s Rent.
Before B. Guroey and a Com. Jury, 30th Jany. 1833.—
See Effects of deceased Oflicers—Commission on Sale,
p- 105, Note 6.
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B.

Banp MasTEgs, in H. M.s Regts., are usually
inlisted for Life as other Soldiers, and generally are
Serjts.—Some inlist, as such for 7 years—but cannot
be treated as Soldiers, unless a special agreement is
made to that effect.

C.

Cavp-For.LowERS’ Servants, &c. are tried by a
' station on Ligie, &c. Court-Martial and by the Comg.
Officer of asingle Regt., &c. if detached—Lr. J. A. G.
No. 158, &th July, 1833, —See Regn. XX. A. D. 1810
—Seets. IV. X 11 XV. XVL

CIIALLI«‘NGFs (duel) unprovoked and outrageous
conduct of Challenger, no ground for Pardon—but
ground for Prosecutor exlubltmg Charges.—G. O.
C. C. 11th Decr. 1821.

To fight a Duel—admission in Prisoner’s letter in
Evidence—¢ I demanded from Capt.——that satisfac-
tion, whwh his irritating language had goaded me
to expect,” and “ if you “refuse to treat with me in
the usual way as Capt. ——'s friend, he will post you
as a Coward’—the very words posting, proof of the
Challenge (Oflicer acquitted).—G. O. C. C. 1st Oct.
1833.

Of Member at Ct.-Ml.—where the Captain of a Com-
pany bad examined the Witnesses on both sides and
had expressed a wish that the Prisoner should be tried
by a Genl. instead of a District Ct.-ML—Court over-
ruled the objection, as he had only done his duty. The
Comr. in Chief said such examination implied a
prefornied opinion ; and the wish indicated an opinion
of Prisoner’s guilt-—and admitted the force of the ob-
jection (sentence not coulirmed)—G. O. C. C. 6th May,
1834, but see p. 182, .

Where a Prisoner objected to a Member who did
not admit the furce of the ohjection—the Couart ordered
him to withdraw,—Lt. Col. Bell’s Trial, Madras, 1st
Nov. 1809.

Cuaracror —Where ap Officer’s Character was
attacked in a Newspaper, his Comg. Officer called on

BandMasters,

Camp-
Followers.
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Character.
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him to give a satisfactory explanation, and to deny
unequivocally certain assertions, which appeared in the
Newspaper, of a Nature highly prejudicial to his
character as an Officer and a Gentleman ; he request-
ing the Correspondence should be laid before the Genl.
Oflicer Comg. the Division—the Comg. Oflicer placed
him in arrest and exhibited charges—for * conduct
highly Unoflicer-like and prejudicial to good order and
Mily. discipline”—the Court acquitted him, most fully
and how’bly ; and counsidered the charges frivolous, and
vexations, and not originating in a desire to promote
the good of the Service.—G. 0. K. T. No. 609, 15th
Teb. 1832—wlkere another Officer wroic a letter in
a Newspaper, signed his name, and never (though
officially made aware of the publication and called on to
do so) offered any contradiction or disavowal of the same
—such letter contsining charges against his former
Comg. Ofticer—he was tried and sentenced to the loss
of a Regtl. Step.—G. 0. C. C. 81st Dee. 1535.

Cnaracrer oF PrisoNeR—Considerations of
good character should not govern the Sentence ; but
Court may recommend him to mercy.—G. 0. C. C.
12th Nov. 1822,

Certificates of, not properly received and placed vn
record when no apparent cause for the non-attendance
of the writers—G. 0. C. C. 16th Dec. 1829.—Prisoner
may produce Defauller’s Book.—G.0. C. C. 22d Sept.
1835—S8ee Native Doctor. .

Wituesses ou Oath, as to General Character of the
Prisoner, may be examined either by the Prisoner on
Defence ; or by Court for its own information, after
the finding the Prisoner Guilty, to enable them to
meteout Punishment (where the extent is discretionary)
—Circular I1. G. 24th Feh. 1830.

Conaracrkr Books are kept of men of good
character—See Defaulter’'s Book.

CHARGES should not imitate the Minutize of the
Civil Courts—details quite unuecessary before Mily,
Courts—there should be no disgusting expressions
of u drunken or mutinous Soldier (either in Hindoos-
tanee or English)—* unsoldier like conduct’—-or
‘ insubordinate,” or * impgoper language” being quite
sufficieat.—Gt. 0. C. C. 26th Oct, 1835 by Comr. in
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®
Chief in India—requesting conformity at Madras and
Bombay.

Against CampgFollowers and Menial Servants they
should be designated as such—If Court doabt, may
establish the fact in Ivideuce, and that had bet-
ter be done before taking Evidence on the trial.—
D.J. A. G. Hd. Qrs. 7th Nov, 1829,

Charges framed from the Minutes of another Genl,
Ct.-Ml.—Adml. Keppel v. Palliser, vol. 4, Celebrated
T'rials, p.600.

A Charge given up, the principal Witness being
at Bangalore (Madras,) and no Witness who saw the
fact present—trial at Meerut(Bengal)—Lr. A. G. K. T.
No. 3518, 30th Jany. 1830.

Charge withdrawn by Prosecutor, there being no
Evidence—not entered into.—See G. 0. C. C. 31st
Decr. 1829.

Charges against N, C. O. or Soldiers, the Prisoner’s
Regtl. number to be invariably inserted.— Circular
Memo. 27th Sept. 1834,

CiviL PoOWER (the Mily. in Aid of)—** It has been
found, by experience, that when Troops have becn
called upon to act in Aid of the Civil Power for the
maintenance of the Public Peace, or in the eniorce-
ment of the Law, and have, with a view to intimida-
tion, fired over the heads of Persons riotously assem-
bled, the effect has been, that lives have been lost, or
wounds received, by persons taking no part in resis-
tance to the Laws, and also that the parties engaged in
such resistance have been encouraged to acts of
greater daring and violence. In order to guard
against the recurrence of such an evil, the Genl. Comg.
in Chief desires that Oflicers Comg. Troops or Detts.
will, on every occasion in which they may he employed
in the Suppression of Riots, or in the enforcement
of the Law, take the most effectual means, in conjunc-
tion with the Magistrates under whose Orders they
may be placed, for notifying before band, and explain-
ing to the people opposed to them, that jn the event
of the Troops being ordered to fire, their fire will be
effective.”—G. 0. No. 519, . G. 27th March, 1835.

CLERK TO JUuDpceE AnvocATE—There has some
times been an Assistant to the J, A. or his Deputy, who

Civil Pawer.

Clerk toJ. A.
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is also sworn—an instance occurred at the Trial of a
Colonel of the Foot Guards, at New York (Williams’
Annot. p. 56, Note 94,) p.26 MS. J A. G. O.

CoMMANDING OFFICER—Cannot be the Prosecu-
tor, Witness, and confirming Oflicer of a Regt, Court-
Martialassembled by his Orders.—Lr. N0.294,J. A. G.
6th Oct. 1832.

Two Comg. Officers, in consequence of the state
of their Regt., (Discord and Disunion, &ec.) displaced,
and allowed by the Genl. Comg. in Chief H. M. Forces,
the option of retiring upon Half-Pay, or from the
Service—Dby the Sale of their Comuissions.—G. 0. C. C.
7th March, 1836—See Officers.

CompensaTioN—See Pay, Rations.

CovPLAINT—(pecuniary Claims) of a Serjt. against
the Qr. Mr. of his Regt., before a Genl. Ct.-MI.—
decided in favor of the Serjt. The P. C. C. ordered
payment to be made.—G. O. C. C. 8th April, 1835,
(K. T. 31st March.)

CoNDUCTOR OF ORDNANCE dismissed from his
Situation—by a Genl. Ct.-Ml., and, hy the Comr. in
Chief, ordered to retarn to the rank (as Serjt. Major)
he held before.—G. 0. C. C. 15th Oct. 1823.

CONFINEMENT, long—ground for Recommendation
—not to lessen Sentence.—G. 0. C. C. 2d Feb. 1828
—See King's Soldiers.

CoNFIRMATION—See Approval.

ContemMpPrs—Jurors not attending Inquests are,
and indictable.—Calcutta, 30th May, 1831.

Before Courts-Martial—the Court should order
Mily. persons into Confinement, and instruct the J. A,
to exhibit a Crime, upon which the Court (after decid-
ing on their Verdict and Sentence,) may pass Sentence.
—-(Lr. A. G. 24th May, 1797.)

By persons Non-Mily., to be proceeded against in
the Civil Court—see also p. 141, and Simmonds, (1835)

. 149.
P ConvERSaTIONS—Language used in a Moment of
Irritation, and unpremeditated regarding a Comg.
Officer—in a private party—should not be charged
against an Officer.—G. 0. C. C. 24th March, 1831.
But, where a Prisoner is on his Trial, no person can
refuse to aoswer questions regarding confidential
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conversations, the answer to which may exculpate the
Prisoner—Since in prosecutions, even for High Trea-
son, such communjcations are admitted—Phillip’s Law
Ev. vol. 1, p. 185—nor where the answer may subject
the Witness to a Civil Action—do. p. 264, Note. If
the answer would invelve a criminal Prosecution he
may refuse, (p. 262) but the renedy is to promise that
lie shall not be tried. 'T'he equitable course is to com-
pel such evidence to exculpate a prisoner—but not to
allow of any information so gained to form the ground
for Charges.

ConvicrioN—obtained, principally, under unautho-
rized promises of Pardon—Sentence remitied, but the
Prisoner discharged the Service by the Comr. in Chief.
—G. 0. C. C. 24th Sept. 1823.

ConvicTioNs, PREvVIOUS—On Trials for Non-
Mily. Offences not to be taken into consideration.—
G. 0. C. C. 14th May 1835.—Members should not he
made acquainted with the Prisoner’s previous bad
Character (by seeing the Record of previous Convic-
tions) immediately after Arraignment —a practice in-
consistent with justice, and at variance with the
Articles of War (Art, 84).—G. O. C. C. 206th Oct.
1835. (The attention of the Comr.in Chief at Madras
and Bombay requested to the Order.) But, where a
Court had so acted and it was not recorded in the
Sentence—(presuming on the non-influence) the
Sentence was approved.—G. O. C. C. 31st Oct. 1835,

To record briefly on the Proceedings—the Crime-—
Sentence—Approval—Infliction or Remission—Lr.
No. 80, J. A. G.’s Office, 3d March, 1835.

In Sentences, simply to record, after having found
the Prisoner Guilty—*¢ and having taken into censi-
deration 1, 2, 3, &c. previous Convictions ; do Sen-
tence, &e.” A District Court-Martial or other Court
cannot refuse to receive Previous Convictions. (Sect.
21, M. A. and S4th Art. of War) The Opinion
of the J. A. G. that “ the option of offering, or not
offering rests with the Authority assembling.the Court.
If due and legal notice of intention to produce such
cvidence be given to the Prisoner, and to the
Court, the Court has no.authority to refuse such
evidence, (if in itself unobjectionable), or at their
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discretion, to dispense with the same—*1II. E. the
Com. in Chief's Orders, that Officers employed on
Cts.-Martial, shall act on this decisicn, until otherwise
instructed.”"—(G. 0. C. C. 25th July 1836.)—See
Previous Convictions, p. 57, 123.

CorroraL PuNisumeNT— That the practice of
punishing Soldiers of the Native Army by the Cat
o'nine Tails or Rattan, be discontinned at all the Pre-
sidencies ; and thatit shall henceforth be competent
toany Regt., Detmt. or Brigade Ct.-ML., to sentence a
Soldier of the Native Army to dismissal from the
Service, for any offence for which such Soldier might
now be punished by flogging, provided such sentence
of dismissal shall not be carried into cffect, unless
confirmed by the Genl. or other Officer Comg. the
Division, &c.”—(G. 0. G. G. of India in C, No. 50
of 1835, 24th Feb. 1835)—See Dismissal; and Native
Christians still liable to be flogged.  Exceeding 300
Lashes to be confirmed by Geul. Officer Comg. Divi-
sion, &e.—G. 0. C. C. 1st Feb, 1821—this applies to
the European T'roops only now. In H. M’s Service—
1, in the Cases of Mutiny, Insubordination, and Vio-
lence, or using or offering violence to superior Officers
—2, Drunkenness on duty=—3, Sale of, or making
away with Arms, Ammn., Accoutrements, or Neces-
saries, stealing from Comrades, or other disgraceful
Conduct (to restrain it in the ubove Cases as much as
possible, with safety to the Discipline of the Army).—
Circular, H. G. 24th Aug. 1833. By Art. 72 of 1836.
No Genl. Ct.-ML can Sentence to more than 200
Lashes—Art. 77—no District Ct.-MI. to more than
150—and Art. 79—no IRegtl. Ct.-Ml. to morc than
100 Lashes.

In the Madras Army restricted (confined now to the
European Troops,) to 300 Lashes by all Courts inferior
to Genl. Ct.-M1.—G. O. C. C. 16th June, 1827.

CorRESPONDENCE— To be sent through Comg.
Oflicer on the Spot—1, that he may exercise bis judg-
ment as to the propricty of forwarding, or not, (and thus
save Heads of Depts. useless reference)—2, and to
afford elucidatory obscrvations to enable the Comr. in
Chief to form a comnetent judgment—3, Comg. Officer
to form an opinion on what is laid before him, and to
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refuse to forward what he does mot sanction, and to
send on whatever meets his approbation. The Comr.
in Chief will attend to what is sent by a Comg. Officer :
but will require strong grounds to be assigned by
Officers sending Papers direct.”—(G. O. C. C. 12th
Oct. 1835.)

CounseEL TOoR PRISONER—(erroneously called
Amicus Curiey—"* Allowed to Soldiers (and may be a
Noldier) at District Ct.-Martial, as well as at Genl.
Cts.-ML upon the same principles of Justice as in the
latter in which it has never been refused—there may
be an exception to a particular individual, but some
one should be allowed.,”—G. 0. C. C. (Bombay) 22d
King’s, No. 178, 20th March, 1832, para. 7—and upon
the same principle at Regtl, Cts.-M1L. A particular
individnal has been objccted by a Prosecutor, as he
might be & Witness.—G. 0. C. C.22d Oct. 1¢34.

“ Not the usage of such persons to assume a distinct
and substantive character—nor can he claim exemp-
tion from examination as a Witness; from his situation
of confidential adviser of the Prisoner.,”—(G. 0. C.C,
16th July, 1830.)

“ In the Case of a Soldier of the Furopean Regt.
tried at Agra, for Murder, the Adjt. after baving
been examined as a Witness for the Prosecution (being
a Witness on Defence only as to Character,) was
allowed, at the recommendation of the J. A. to remain
in Court to assist the Prisoner.”—G. 0. C. C, 14th
March, 1829,

Counsel are allowed to Prisoners in the French Army.

On the Trial of Sir John Jellcott, for Murder, (kill-
ing Dr. Ifennis in a Duel) at Exeter—Mr. Manning
spoke to the Court to prevent Dr. Edye, (conngcted
with the Duel) who was sworn, from being examined—
he (Dr. E.) objecting : before Jus. Patterson, 22d
July, 1833—this as Amicus Curie.

CoURrT should prevent the use of abusive language
to Witnesses before the Court-—or improper language
towards Mily, Authorities, or J. A.—(G. O. C. C,
25th Oct. 1854)-—See Art. 91 (King’s)

Improperly sworn (un a Prayer Book) must be re-
sworn, and re-commence Tyial—See G. O, C. C. 30th
Jany. 1834,

Counsel for
Prisoners.

Court,
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Where more Prisoners than one are arraigned upon
difft. Charges, and tried by the same Court MI. the
Court is to be re-sworn at each [I'rial—¢and the
Proceedings are to be made np separately, and signedl,
as if each Prisoner had been tried by a distinct Ct.-ML”
—Genl. Regus. and Ors. p. 200.

On the Trial of Lt.-Col. Bell, Arty., Madras, Nov.
1809—the Court took two days to deliberate.

CouRrT-MaRTIAL, GENERAL—The Regt. to which
the President and Members, &c. belong to be inserted
—if on the Staff, his Rank and Situation. Proceed-
ings not to be carelessly and inaccurately written—nor
with erasures, and interliniation—(Circular Memo.
H. G. 6th April, 1831.)—Stafl Officers are put on
District Cts.-ML. at places where there are few Ollicers
with Regts., &c.

Under the Act for the Suppression of Rebellion in
Treland—

1.—No Officer under the Rank of Captain.

2.—1f morc than 7 Members, 7 to agree in Ver-
dict, &c.

3.—~1f of 7 Members, 5 to agree, &c.

4.—If of 5 Ditto, to be unanimous.—(March 1833.)

CouRrT-MaRTIAL, DISTRICT OR GARRISON—
Date of Coufirmation to be allixed, it being required
to be noticed in the Monthly Return of Cts.-MI. No.
642.—G. 0. K. T. 11th June, 1832,

The Regts. to which the President and Members
belong to be inserted, &e.; for the rest—See Genl.
Cts.-MI. above. These Courts are for the Trial of
N. C. 0. and Soldiers—Genl. Regns. and Ors. p. 200.
—* When the Regt. is not under the Orders of a
Genl. (or other Ofiicer having a Warrant to approve)
the Proceedings arc to be sent to the Adjt. Genl. for
the approval of the Comr. in Chief.”—do. p. 201.

CoUrRT-MARTIAL, BRIGADE (0R LINR)—Not
bound by the exact Limit of Regtl. Ct.-Ml. as to
Sentence.—Lr. J. A. G. No. 968, 28th June, 1831.

Courr-MARTIAL, REGTL—The Comg. Officer
who Orders a Trial must, legally, approve, or confirm,
&c. the Sentence, under the Articles of War—and
should give the benelit of his judgment, as to circum-
stances, or as to Prisoner’s character—tho’ the execu-
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tion of the Sentence may rest with the Genl. Officer
( Lr. No. 1594 —18th March, 1828.)—This refers to
the Case of Naliye Soldiers dismissed.—~(See Dismis-
sal) and where more than 300 Lashes are inflicted—
(See Corporal Punishment.)

CourT-MARTIAL (inferior )—Presidents of Cts.-
Martial to recollect, that there are Authorities (J. A.)
in every Mily. Division, whose duty itis to remove

any doubt, relative to the Constroction of the M. A..

or Articles of War; and that when a doubtful point
arises, it is preferable to refer to the Officer who is
respounsible for the Decision he gives; rather than to
trust to any Member of the Court.—(G. O. C. C. 25th
July, 1836.) See previous Convictions and Remarks.

Court MaRrtTIAL (DrRUM HEapn)—See Line of
March, p. 64—Field or Drum Head Cts.-MI. “ the
assembling a proper number of Officers immediately
on the Spot, who examine into the matter in a Sum-
mary manner, and pass Sentence, without any Record
or Register of their Proceedings being made. On
actual Service, where immediate examples are often
required, but not in times of profound Peace, when
the Proceedings will admit of the legal and necessary
delays.”—Adye, p. 86. (*).

(") Ceapt. Simmons, p. 37, says ‘“‘but since it has been requisite
to administer an Oath to the Members of, and Witnesses hefore,
Cts.-Ml. other than Genl.” (since 1603, and deprecated by the Duke
of Wellington, as altering it fromn a Court of Discipline and Honor,
into a Court with regular Evudence and a great deal of perjury—See
his Evidence Lefore the Mily. Commission in 1835)—¢ they have
fallen into desuctude. The M. A. (Sect. 15) and Arts, of War (92)
still authorize a deviation from the prescribed hours, in cases requir-
ing an immediate example ;—it is, therefore, perfectly regular, in such
cases, to assemble a Ct.-Ml. on the spot, at any hour ; bat the
Ordinary Rules must be adhered to, &c. in the administration of
Oaths, and in reducing the Proceedings to writing.”

The Author of the Mily. Law of England, (Williamson's Arr. 2,106)
p. 57, says ‘‘sometimes the Accusation and Sentence are tritten
on the Drum Head, &c. commonly held in Cases of Mutiny or Sedition,
refusal to obey an order, or where a Soldier is detected in marauding
with goods upon him. A simple entry is made in the Regtl, Book of
these Field-Drum-11cad Cts.-ML.” .

The Duke of Wellington in his Evidence stated that such Courts
were not common in the Peninsula, were not required in Cases of
plundering, as the Provost Marshal punished those caught in the
Juct—B8ee Provost Marshal, p, 64, 75,

Inferior.

Drum Head.
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CourT oF INQUIRY—* Where the Character of
an European Officer is implicated, &e. should be
composed of European Officers.—(G. 0. C. C. 18th
Feb. 1826.)

Swearing Wilnesses at, nnauthorized and illegul,
a Court of Inquiry has ne Power by Law, or Usage,
to administer an Oath. No Prosecution for Perjury
would be maintained.—(Lr. No. 54, J. A. G. 15th
March, 1834, (¥)

The Original Proceedings of a Court of Inquiry are
usually laid before a Court-Martial, as a reference,
and have been ordercd to be transmitted with the Pro-
ceedings of a Genl. Ct,-Ml.—(Lr. Adj. Genl. K. T.
No. 3518, 30th Jany. 1830.) .

Courts of Inquiry are submitted to the Comr. in
Chief by the Adjt. Genl.

Courts oF Inquesrs—Sec Tnquests.

Courts or Requnsts—It is said that Decrees
against an Officer niust be satislied belore Regtl.

In the Case of plundering, Soldiers not heing caught in the fact by
the Provost Morshal, &ec. 1t might still be necessary to try the party
aund punish him on the spot—aund in the Case of Mutiny, &c.

A Comg. Officer of one of H. M.’s Regt. was found Guilty of hav-
ing, ¢ on the March, from Villa de Ciervo to Cedoremt, and at the latter
Village, inflicted Corporal punishment on several N. C. O. and
Soldiers without any trial, sullicient Officers heing present to have
formed a Ct.-Ml.—(there were other Chatges) and was ‘¢ Dismissed”
—G. O. H. G. 15th May, 1813, The Comg. Oflicer in his Defence
stated, that the Marq. of Wellington had issued pusitive urders on the
Subject of planering (the above being a Case of the kind) that on
one occasion, (immediate punishment being necessary) the Articles of
‘War were not present, but with the baggage of the Regt. then about
to march, consequently a Court-Martial could not have been sworn,
~—See the Case in my Work, (1821) p, 402—4. :

In excireme Cases the swearing the Court and Witnesses might be
dispensed with—the nccessity being recorded—a report being made as
laid down in Art. 85. As to the Absence of the Articles of War,
Officers well know the punishment they can award—the Crime and
Sentence, &c. to be afterwards recorded.

(%) Ata Special Ct. of Inquiry held at Bhagulpoor, the Witnesses
were directed to be sworp, their Depositions before a Magistrate,
having been previously taken on Oath.—Lr. Adjt. Genl. 28th March,
1816. '

In the Case of a Pay Master accused by his Treasurer, the
Special Court were ordered to take Evidence on Qath, ¢ should the
Court deem 1t necessary to elucidate the truth,”—Lr. No. 426—=Secy.
Govt. Mily, Dept. 24th January, 1823.—See. p. 169 and 171,
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Debts.—(Lr. Adj. Genl. No. 1609, 3d September,
1835. (3)

King's Soldierss—amenable 1o, under 4 Geo. 4, c. 81,
but under Article 111 of the Articles of War, the
Comg, Officer or Captain can’t be called on to enforce
Awards of such Conrts beyond the Amt. of such
““ Balunces” as may be due to, Soldiers, after payment
of Regtl. Necessaries, &c.—( Lr. No.2191, Adjt. Genl.
281k Nov. 1835) ¢ In England, notwithstanding the
111th Article, Scldiers are by Clause 3 M. A. liable
to Actions of Debt, and if of 30£ to he taken (rom the
Service; so amenable to 4 Geo. 4, ¢. 81, A debttoa
Caplain prior to that of a Creditor. 1f an Officer be
in debt, the lnsolvent Court always leave him suffici-
ent for subsistence und necessaries ; without which he
is ineflicient.—(* Memo. J. A. G. to Mily. Secy. to
Comr. in Chief.”

Comg. Ollicer can’t Order the Court to reconsider
a Decree unless in Cases falling under paras. 3d
(4) or 10th (5) of Circular, A. G. O. 1st May, 1829,
The Court determine whether PItN. or Deft. or both
shall he sworn, PIUI. at a distance should transmit
an Affidavit to the truth of his claim. A Member
can’t voluntarily retire, nor can the Court direct his re-
tircment.  If there bea Case against a Member, as
Interest in a Case incapacitates as much as sickness ;
the remaining Members, if 8 Oflicers remain, may
decide the Case.—(Lr. No.305, O. J. A. G. 16th June,
1835.) ()

(* Which must mean Regtl. Debts not decided on by the Court of
Requests,—undecided Claims. In the Case of the Death of an
Ofticer—Regtl, Dobts would be paid first—See p. 104—and no
Decrees of a Court of Requests are meutioned. .

(*) May point out an Error—aund Court may correct—can’t order to
revise.

(®) If the Decree is illegal, he canrefuse to order paymeat.

() Tt is said that it has been decided by the Law Officers, that the
Native Court of Requests, and the Witnesses shonld both be sworn ;
and that on a disputed Case, you cannot adjudicate, but by Evidence
on Oath—Sec p. 190 of my Work, (1834.) .

I do not see how they can be sworn till the Govt. passes a Regn.
to such effect—

As Regn. XX. A. D. 1810, does not direct an Oath to be taken,
my learned friend cannot, legally, tontend that they can administer an
Oath without legal nuthority—for no Oath is legal without an Act of
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CrEDIT TO SoLDIERS—Credit allowed to Officers
and Soldiers in their Regtl. Bazars, under G. 0. G. (.
in C. 15th Jany. 1811, to the exteat of Grain for
Officers’ horses, and to Sepoys, &e. to the extent of
daily Rations, per man, payable on the issue of the
Pay, &c. for the month in which contracted. Since
the Courts of Requests were established (in 1824)—
it was found necessary, ou representation as to the
increase of Soldiers’ Debts (both Europeans and Na-
tives), to publish G. O. C. C. 5th July, 1830, and
unfortunately—G, O, C. C. 19th Decr. 1834, has
operated to the increase of claims befure the Courts
of Requests—=See p. 103 and 200.

CriMES—To be tried by a Genl. Court-Martial —
“ striking or hicking a Serjeant—Quitting [Most"—
By a District Ct.-Ml. “ Drunkenness on Duty nnder
Arms—Drank when Sentry—on Duty—or Piquet
(except perhaps on the Line of March.”—(G. 0. H. G.
18th May, 1833—See Genl. Ct.-Martial.

Cusromor WaR (undif any doubt, &c. )—*Ilence
we may infer, that where the Act is silent they are to
be guided by the Custom of War.”

““In the Articles of War for the Govt. of the British
Troops in the Netherlands, during the Duke of Marl-
borougl’s, Command, are these words—< All Mily.
Controversies are appointed to be Summarily heard
and determined at a Court-Martial,” p. 132, MS.
J. A G.O. .

D.

Deuts in whatever place contracted, if not exceed-
ing 400 Rs. must be in a Court of Requests composed
of Mily. Oflicers and not elsewhere, and that if brought
into the Supreme Court might plead in bar of Triul
—(Mr. Adv. Gen. Pearson, Scpt. 1830.)

DeravLrers Book—May be produced by Pri-
soner as to Character.—G. 0. C. C. 22d Sept. 1835,

Parliament, or of the Govt. of India. I propose the Native and
Luropean Courts of Reqursts to be one Court, p. 181,

Statute of Limitutions.—1 conceive that a Debt, if contracted before
the Act 4 Geo. 4, c. 81>-has been revived or acknowledged since the
Act was in force ; provided the party was at such time ameaable to the
Act would be coguizable before a Mily. Court of Requests,
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Defaulters’ Book should be kept in each Troop or
Company—also, a Genl. or Regtl. one to contain all
those of bad (not those of trifling or minor) Charae-
ters—and an Alph8betical List be made yearly, of men
who have disgraced themselves. The names of the
N. C. 0. and others who were Witnesses to the
offence to be entered, and the date, and to be examined
in presence of the Captain, &c.—See Circular, H. G.
24th June, 1830—See Character Book.

DEFENCE—¢ Absence of Witnesses, the disadvan-
tage inferred from Circumstances, not from the mere
assertion of the Prisoner.”—G, 0. C. C. 5th June,
1822,

Where a Defence was delivered in, in English, by a
Native Soldier ignorant of the language and intempc-
rate in style—presumed that he was not awure at the
time of giving itin that it was injurious to his cause.—
G. 0. C. C. 22d Oct. 1834, Where there are many
charges may introduce Evidence on each with obser-
vations ; but contrary to the Practice of Cts.-Ml. to
allow observations and comments at all stages of the
Defence, and on subjects foreign to the inquiry. —
G. 0. C. C. 25th Oct. 1834.

On the Trial of Capt. Burslem, at Limerick, Augt.
1835, the Defence was read by a Solicitor—and in the
Case of Capt. Leyton, Royl. Marines, at Woolwich,
the Defence was read by a Barrister.—Naval and
Mily. Gazette, 27th Feb, 1836. ¢ It has been deter-
mined, that a Judge sitting at nisi prius has the power
of fining even a Deft. conducting bis own Dcfence to
a Criminal Charge, for contempt of the Court in the
course of that Defence.”—Bluck. Com. vol, 4—126,
Note (9).—Sce Proceedings returned.

DerosirioNs—The Depositions of Officers leaving
Stations, if intended to be used at a Ct.-MI. should be
made with the consent, and in presence of the Prisoner.
—G. 0. C. C. 22d Oct. 1834. (")

(")  Depositions are also sometimes taken in Criminal Cases, by
the consent of the Prosecutor and Deft. when a Material Witness is
about to leave the country, or resides abroad. But if the trial comes
on before his departure, or after his return, the Depositions cannot be
read”’—Russell, vol. 2, p, 663. *

F 2 .

Defence.

Depositions,



Desertion,

234 ' PRECEDENTS.

Taken before a Coroner, though not in the presence
of the Prisoner, are evidence against him.—Jervis
Cor. p. 218, and Russell on Crimes, vol. 2, p. 661,
Starkie, 2—489. ‘

On the Trial of Col. Cosmo Gordon, the Depositions
of such Witnesses as had given testimony on the Trial
of Lt.-Col. Thomas, and were dead (®) or dispersed,
were read, and entered as part of the Proceedings ;
with the consent of the Prisoner—p. 11, MS.J. A. G. O.
“ A Prisoner upon his trial is not entitled as of right
to sce the Depositions taken before the committing
Magistraies.—State Trial, vol. 31, p. 835.

DESERTION — thercupon (on conviction) under
Article 82—Deserters forfeitall advantage as to AddL
Pay and as to Pension on Discharge. No specification
of such Forfeiture required in the Sentence.—Cir.
War Office, No. 759, 31st Oct. 1833, .

DesERTERS (Nalive Soldiersy—have been Sentenc-
ed to Imprisonment with hard Labour on the Roads.—
G. 0. C. C. 28th Dec. 1835. (°)

From Post and carrying off Property should be
regarded as a Capital Offence.—(G. 0. C. C. 22
July 1822 and 24tk April, 1828.)

(®) “ Resolved by all the Judges in Lord Morley’s Case, that
Depositions taken before a  Coroner, upon proof of the death of the
‘Witnesses, or their inability to travel, and Qath made by the Coroner
that the Depositions are unaltered, or ipon proof that the Witnesses
have been withdrawn by the Prisoner, may be admitted in evidence for
the Crown on a trial for Murder.”’—Slate Tri. vol. 6, p. 770, 776. Such
a Deposition 1dmitted in Evidence on Harrison’s Trial for Murder,
where there was reasonable ground for suspicion that the Witnesses
bad been kept out of the way by the procurement of the Prisoner —
Vol. 12, p. 852 and Note,.—** It may now be considered asettled rule,
that if it be satisfactorily proved, that the Witness is dead, or insune,
or that he has been kept away by the practices of the P'risoner, or, as
it is said, if he is prevented by sickness from attending, or is unable
to travel, his Deposition may be given in evidence on the trial of an
indictiment ; provided the Deposition were duly taken on Oath, in the
presence of the Prisoner, when charged before a Magistrate.—Russell,
vol. 2, p. 660.

¢ A Deposition is admissible in evidence, after the Death of the
Depouent, not only upon the trial of the Prisoner for the offcuce with
which he was charged at the time they were taken, but upon an
indictment for any other offence.”— Russell on Crimes, vol, 2, p. 662,

(*) A Sepoy for Descrtion 9 years before—sentenced to 83 years
Imprisonment, with hard labor on the Roada.—G. 0. C. C, 18th Aug,
1835.
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Desertion to the Enemy should be considered a
Capital Offence.—G. 0. C. C. 1st Feb. 1826.

Desertion is noteconfined to the Time of absence. (*°)

In Russia the Village, &c. which gives a Deserter
shelter is fined. (')

DiscuARGE (‘with Ignominy )—* The Regiment
being assembled, the man to be discharged is brought
forward—the several Crimes and Irregularities he
has been guilty of, and the Order for his Dismissal
from the Service, are to be read, together with his
Discharge, in which is to be noticed his Ignominious
and Disgraceful Conduct. The Buttons, Facing,
Lace, and any other Distinctions, are then to be stripped
from his clothing. He isto be marched down the Ranks,
and trumpetted or drummed, out of the Barracks, or

Quarters of the Corps.”—(No. 481, G. O. H. G. Gtk
August, 1829.) (*") a

Discaarces (modified Pension of 15th Sept. 1832)
—* The proportion, until further Orders, is limited to
20 Individuals per annum, in Regts. on Foreign Sta-

(') Private Jas. Mckenzie, 45th Foot, was tried for Deserlion
between 4 wind 5 P. M. and not returning till 7 P, . sume Evening, and
Transported for 14 years—G. 0. K. T. No. 634, 14th May 1832,

(') ¢« Inevery Village or Place, where unknown to the Lord, a
Deserler or Fugitive finds a forbidden shelter with a Peasant, the
community of these Peasants shall be condemned to a fine of 2000
roubles, for every Deserter.  If this shelter is given with the
knowledge of the Lord of the Village, he shall pay the same sum,
independently of that paid by the Peasants. If the concealinent has
been ellected by the Lord, and if the Deserter has been received into
oune of the Villages by him, in that case the Lord shall be obliged to
pay alone the sum of 2000 roubles for every Deserter ; besides being
liable to the otber rigours of the Law, Whoever shall denounce a
Deserteror Fugitive, shall receive for each individual areward of
600 roubles derived from the fine imposed on the harbourer,” (late
Ordonance) Annl. Regr. Augt. 1822, vol. 64, p. 137 chron. .

(a) (") This is under Art. 77—by a Dustrict Ct.-Ml and is a
recommendution of the Court, (and is not part of the Seutence) and
must be approved by the Comr. in Chief. A Gl. Ct.-ML,, even, would
not award such a Sentence—A Sentence of Discharge in the Case of a
King’s Soldier is improper.—Lr. Com. in Chief, 19th Aug. 1832, No.
Soldier can be dischurged except by order from the Horse Guards,
Genl. Regns. and Ors. p. 66, except when recommended by a District
or Genl, Ct.-M1. In the Case of a Soldier Sentenced ¢to 12 months
Solitary Imprisonment for Theft, and recommended to be discharged
with Ignominy—the Discharge, &c. was not sanctioned—as under Art.
102, Transportation—(a more judicious punishment in the E.Inlies)
was available for the removal of such Criminal.=G, 0. P, C. C. 21st
July, (K, T, 17th) 1835.

Discharges.
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tions.”—( Cir. Lr. to Comg Oficers, Regls. and Depéis
—H. G. 18th Decr. 1832,) (**)

DiscrpLINE—Nothing tends more effectually to
establish Discipline and Subordination, and to pre-
vent Irregularity producing Exposure, than habits of
general Courtesy, and a Conviction constantly operat-
ing on the mind of the Soldier, that as he is marked
by his good Conduct, so will any disorderly or impro-
per act committed out of his Lines become the subject
of particular notice.”—('Cir. H. G. 24th June, 1830.)
Laxity of Discipline, severely commented on.—See
G. 0. C. C. 2d July, 1836—title “ Senlences.”

DiscraceruL CoNpucT—I1, Means any Offence
of a disgraceful Nature, and that for which Soldiers
may be tried under Art. 77, and for repeated Offcnces
—2, Also, conflirmed Vice, and all unnatural Propen-
sities, indecent Assaults ; repeated Thefts (*3) and
Dishonesty ; Ferocity in having maimed other Soldiers
or Prisoners—3, Which may render them unworthy
of being retained in the Service, from Vice or Mis-
conduct.”—("Cir. No. 619, (6246) War Office, 23d
Nov. 1829.)

DisvissAL (instead of Corporal Punishment in the
Native Army)—In Cases of ** Stealing—Marauding—
Violence on a March—gross Insnbordination—serious
Offences against Discipline—or Actions of a disgrace-
ful and infamous nature, unbecoming the character of
a Soldier.”—(G. 0. G. G. of India in C. No. 50 of
1835, 24th February, 1835.) (*4) A Descriptive Roll

('2) See p. 88, Note 6 —DMedals—¢ A Silver Medal granted to such
N. C. O. and Soldiers as shall, on discharge, receive the Gratuity for
good Character and Meritorious Service authorized by the 50th Article
of the Regns. annexed to the RI. Warrant of 14th May, 1829. The
Medal to bear on the Obeerse, the King’s Arms, with the rank and
name of the Soldier, and the year in which delivered ; and on the
Reverse, the words *¢ For long Service and good Conduct.” Report to
be made to the Adjt. Genl. of the names of N. C. O, and Soldiers to
whom Gratuities have been granted, in order to the preparation and
transmission of the Medals ; so as to be delivered to them on the
Regtl. Parade—(where practicable) with the Parchment Certificate
of Discharge, in which the Grant will be recorded.”

In all Cases (whether delivered on Parade or not) the Grant to be
announced in R. 0.—(G. (). No. 498—H, G. 16th Oct. 1830.)

(") See Note 11 () bottom.

(1) These Crimes are laid down in, G. O, C, C. 19th March and
16th June, 1827-and Cir, No. 1661 (A)—2d Noy, 1832,
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should be sent with the Proceedings to the General
Officer of the Division.

DistricT Co®rT-MARTIAL—The Comrs. in Chief
in India, &c. delegate to Genl. or other Officers,
the power to hold District Cts.-Martial; not being
under the rank of a Lt.-Colonel.—( Cir. No. 658, 24th
March, 1830.) .

DRrRUNKENNRSS — Crimes committed under no
excuse.—See Recommendation.

DRUNKENNESS ON AND OFF DuTyY (‘habitual )—
On the Trial of Soldiers—that in the previous instan-
ces, which it becomes necessary to bring forward, the
occasion and dates, when the Offences took place to be
distinetly specified.”—( Cir. H. G. 4th Jany. 1830, )—
See p. 83. (%) .

DruNk oN Durvy—An Officer appearing in the
Mess-Room to take his Seat as Member (warned in
R. 0)—Cashiered, G. 0. K. 'T. 25th Oct. 1834. (')

DuTy—Recruits should not he placed on duty, as
Sentry, till dismissed from Drill—and have heard the
Articles of War read.—G. 0. C. C.9th Sept. 1824, (*7)

() Drunken Soldiers should not be visited by a N. C. O., when
in Guard —(unnecessary personal intercourse facilitating lnsult) when
in that state—to wait till the man be sober. Remarks on a trial for
strikinz a N. C. O. in the exccution of his duty.—(G. O. P. C, C.
16th July, (Kiog's 13th) 1831.

1f under the influence of intoxication should not be warned for any
duty.—G. O, P, C. C. 10th July, (King’s 14th) 1834, “ N.C. O.to
take no purt in their confinement than ordering an Escort of Privates
to place them in restraint, Ifa N.C. (. comes himself forward into
collision with the irritated druokard, violence geuerally the conse-
queonce, and perhaps a Genl. Ct.-Ml., whereas by keeping aloof, a
punishment, for the offence already committed, by the Comg. Oflicer
ora Regtl. Ct.-MI. would do. Drunken Men should, if possible, be
confined by themselves in the Conjee House, until sober ; and ndl in the
Guard Room, wheve they are often teased and provohed to acts of
violence and insubordination,—(G. O. C. C. 16th Murch, 1835.)

N. C. O. to be warned that if a drunken Soldier has been provoked
by personal interference, and language, when taken into custody, or
the unnecessary intrusion upon him when in confinement, ifaN. C. O,
—he will be tried for Disobedience of Orders—(G. O. C. C. 1at May,
1835.)—See Nofe 16.

(*) Where a Soldier was tried for being drunk vhile Sentry, the
Sentence was disapproved ;—as he must have heen drunk when put on
duty—offence attaches rather to those who put him on duty.—(G. O,
P. C. . 26th July, 1834.) .

(') In Cases of emergency or a great want of them for duty there
may be an exception,

District Court
Martial,

Druskenness.

Daty,
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Dyine DecLAarATIONS—Oflicers and others when
summoned to receive the Dying Declarations of a
wounded, &c. person, should recolleet that the Life or
Death of a Prisoner may be entirely dependent on the
correct manner in which they receive, and recolect
the testimony given by a dying man; to receive with
great care, and to sift it as far as the situation of the
dying man will allow ; but also to commit to paper the
very words of it as soon afterwards as circnmstances
permit; so that the testimony to be given on the Trial
may be free from every phrase or mode of expression
evincing any distrust of the recollection of (e Officer,
&e.—(G. 0. C. C. 25th March, 1836.) (*8)

E
4
.

ExeMY aiding and abetting deserves’ a Sentence
of Death.—(G. O. C. C. 28th Jany. 1826.)

EvineNcE—essential to the due investigation of
Justice, if legal, admissible ; tho’ it may relate to the
Conduct of Oflicers, &c. not before the Court as parties.

The Court should not receive on the Dcfence, Evi-
dence of the same nature which was refused on the
Prosecution.

The Evidence of the Wife admissible in favor of a
Prisoner, where the prosecution is on the part of the
Crown—the Evidence beiug for or against the Crown
or the Prisoner, and not aflccting the Husband.—
(G. 0. C. C. 3lst Decr. 1829.)

Affidavits being Evidence, should be in the body of
the Proceedings.—(G. 0. C. C. 12tk July, 1832.) (*?)

('8) « Dying Declarations inadmissible, unless relating to the
Cu'1s¢ of Death,”—Trial of Sir Jno. Jeffcott, who killed Dr.Hennis in
a Duel at Exeter, befure Jus. Patterson, 26th July, 1833.—Russecll
on Crimes,vol, 2, 687. -

1f possible should be in the presence of the accused, or before
competent Witnesses. ‘¢ A situation so solemn, and so awful, is
considered by the Law as creating an obligation equal to that which
is imposed by a positive Oath administered in a Court of Justice.—
Russell, vol. 2, p. 683. The consciousness of the dying person of his
approaching end, is a question for the Jury, p. 687, The dying
declarations of a Convict are not evidence—do.

() Hospital Case Book—competent to Medical Officer to refer to
it, to establish the Case of Prisoners in Hospital, and admissible on
tlhe; 4‘(‘ases of the Patients therein recordedi=—G. O.C. C, 13t Sept.

8 1]
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Tt is not necessary to prove a common Mily. Order
the cxistence of which is known to every Officer.—
(Lr. No. 244, J. A. G. Gth Oct. 1821.)

Court of Ingmiry—The Proceedings cannot he
brought in vidence—may ask a Witness if he did not at
such a place and time say so and so, if he admits he did,
the object in discrediting him is effected ;—if he denies
it, you may bring one of those who heard him, to prove it.

If a Prisoner is charged with having accused the
Prosecutor, &c. of having committed a Felony, he
(the Prisoner) may produce the record of the Convic-
tion and Judgment.

As to the Evidence on a former Triual. (*°)

As to Hearsay Ervidence. (*')

All Evidence should be recorded on the Proceedings
in the order in which it is received by the Court, (**)

F.

Fues ("Clerical) for sacred Offices performed to
Mily. Persons, prohibited throughout the Bengal
Presidency. (*)

Letters not proved in Evidence, should be in the written Defence—
(G. 0. C. C, 22d Oct. 1831)—Confidential communications between a
Comg. Officer and his Staff should .ot be brought as Accustions
against a Comg. Officer—'G. 0.C. C. 25th Oct. 1834 ' —See Conver-
sations.

(*) Inthe Case of an Officer on his trial in relation te his Evidence
given on a former trial, the Evidence given on such former trial, with
his (Prisoner’s) Conseat, was read and recorded—the Court beiny,
satisfied as to the validity of the former Proceedings (a copy of whivh
had been sent to the J. A.—(G. O. C, C, 26th June 1835.)—The
Court in this case ordered the whole of his Evidence to be recorded,
to give him an opportunity of referring to it.—This was not necessary
—for, as he had agreed to the arrangement, he was entitled to the
use of the Proccedings.

(®) Sir W, Follett made an objection that what one person said in
the absence of another was not Evidence—Sir J. A. Park ‘said he
would receive the Evidence=—the Witness ¢ I saw Green about
(% past 10 ; I was going to Poll) and on going out of the door, Green
said ¢ Here is Brown, here are the 2 Guineas as Prestou promised
your wife,””—The Yarmouth Bribery Cases—Norfolk Circuit, March
1836. The general mistake is this—hcarsay Evidence is not legal
Evidence per se—but it is as introductory to other Evidence, which
mnay come out in Court, and may not be before known—I have the
authority of a learned Judge in England for saying so.

(*) Cir. H. G, 24th Feb. 1830, a copy of which is directed to
be given to the President of District and Reglt. Cts.-M1.

(*) G. O. Eccles. Dept, 22d Jyne, 1836 (Ext. Lr. C. D. No, 1 of
1836, 10th Feb. 1836.)

Fees.
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FestivaLs (Native)—Officers and others to take
precautions to prevent Quarrels. (*')

FiNDING—The Court may find that the Facts stated
in the Charge are proved, but that tlie Court attach no
Criminality to the Prisoner.—(G. 0. C. C. 20th May,
1836.)

In the Case of a person charged with Murder, if
the Court think the Prisoner guilty of Manslaughler,
they should acquit of Murder, and find guilty of Man-
slanghter. (*)

Finding not guilty, should add ““and is acquitted
thereof.” (*)

FoRrrFEITURE “ of Pay, Addl. Pay—Beer or Liquor-
Money for a particular period not specifically included
in the Period of Imprisonment, to be considered Addl.
to the Imprisonment ; and to commence from the ter-
mination of such Imprisonment.” (*)

FurroueH—* If a Ship puts back by stress of
weather, after Pilot’s Certificate of her baving pro-
ceeded to Sea,—Furlough is not reckoned till day of
final departare; or from the day of departure of any
other Ship in which the Officer may sail: and full
Regt. Allowances passed till such day of final Depar-
ture.” (%)

G.

GENERAL CouRT-MARTIAL—The great frequen-
cy of trying Crimes by General, which are punishable

(*m G. 0, C. C. 24th May, 1828,

(#) Hawk, P. C. b.2, ¢.47,8.5, 1 Anderson’s Rep. 1834—when
the Charge is for striking in, the Court may find that the blow was
given out, of the Mess- Room—(4th Charge)~G. 0. C. C, Ist June
(K. T. 26th Apnl) 1833.

When the Officer gains promotion during the trial, the advanced
I'ank Yo be inserted in the Finding, &c.—G. O.C. C. 6th Sept.
(K. T. 10th Augt.) 1826

(%) G. 0. C. C.2d March (K, T. 31st Jany.) 1826,

() Cir. No. 759, War Oflice, 31st Oct. 1833.—For Desertion see
Desertion.

Torfeiture, if convicted, whether for Civil or Mily. Crimes, of Pay
and Service from the date of Commitment—Cir, No. 769, War Office,
81st Oct. 1833—and fromn date of Confinement-—Cir. No. 784, War
Office, 12th May 1835.—Untlimited Forfeiture of all claims to Pension
on Discbarge, and of all Addl, Pay whilst serving (under Art. 50) in
Cases of Disgraceful conduct only~(G. O, K.T. in India, 17th Feb.
1832.)

(*) G, 0,V, P, C. No, 186 of 1826, 18th Aug, 1826,
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by District or Garrison or even by Regtl. Courts-
Martial, much calculated to diminish the awe with
which they oughte to be contemplated—the practice
inconvenient, and detrimental to the Army by occu-
pying on such duties so many Regtl. Officers—Comg.
Officers in all Cases where such Courts (Regtl., &c.)
arc competent to try a Crime, and to award an ade-
quate punishment—to have recourse to such Courts.
(See Art. 85) (*)—See Courts-Martial.

GENERAL Survick—though allowed by the 7th
Clanse of the M. A. and 50th Article of War—is
probibited by a Genl. Order in the King's Service (3°)
—still retained in the Company’s M. A. in the Case of
Dysertion. (3')

II.

Hours of Sitting—Cts.-Martial, Native, may sit
the same hours as laid down for the European

Cts.-ML ()
I.

IMPRISONMENT not to name the place—shonld
say ““ In such Place as the Comr. in Chief, &c. may
appoint, &e.” (33)—while in Hospital reckons.—Cir.
No. 759, War Office, 31st Oct. 1833,

Second—Sentence of Imprisonment to be reckoned
from and alter the expiration of the lirst Sentence.— Do.

Ina District Ct-ML the Court are, under Clause
9, of the M. A. and Art. 77, allowed to name the
place, or toleave it to the Comg. Oflicer of the Prison-
er’s Regt. (34)

(®) G.0. C.C. 26th Oct. 1835. (¥) G. 0. H. G. 2ith Juny.
1826, (™) Sect. 1X.—14 Geo, 1, c. 81—butFuever knew it used.

(*2) Lr. No. 516, J. A. G. 5th Oct. 1835.

(®) G. 0. C, C. in India, 26th Oct, 1835—and solicits the attention
of the Comrs. in Chief at Madras and Bombay—1s productive of in-
convenience and at variance with usage —(G. 0. C. C. 251h July,
1834.) In Cicil Crimes the Comr. in Chief has ordered the lumpri-
sonment, in a Hill Fort.—(G. 0. C. C. 26th May, 1821.)

(*) It would be better not to do either—and not to name the place
—the Genl. Officer usually directs the Comg. Officer to confine the
Prisoner in such place as may bhe most convenient—the Court cannot
know of the best place—the Genl."Officer should give directions as to
the place of Confinement, and should alyays pay attention to the

¢ 2 .

" Genl, Service,

llours.)/

Imprison-
wment,
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As fo a District Court-Martial. (3%)

INDICTMENT—Where a man commits a Mily. and
Non-Mily. Crime, he should be tiied upon distinct
Charges—and separate Trials. (*%)

INFORMER—W here three prisoners were acquitted,
owing to the disbelief of an Informer’s Evidence—
the Conviction of a 4th Prisoner by such evidence was
disapproved.—(G. O. C. C. 13th Oct. 1834.)

INQuesTs—Suspected or implicated persons to be
instantly secured in Safe Custody (37)—and where sus-

icion attaches to persons amenable only to the Civil

ower, the information recorded must materially
assist the Civil Magistrate. (38)—Inquests should be
signed by the Coroner, and the whole Jury (3%)—
See p. 173.

INSOLVENT CoURT~—* It is usual for the Insolvent,
before discharged, to sign a Bond and Warrant, to
confess Judgment to his Assignees, in the penal sum

Comg, Officer’s recommendation—hut the Court should not pass over
the Superior Authority. Sect. XXIV.—4 Geo. 4, c. 81, (Company’s)
says Genl. or other Courts-M1., &c. to Sentence * to imprisonment in
any Fortress or Garrison, or other suitable place of Safe Custody”—
but, this should be altered.

(%) Solitary Imprisonment should not exceed 6 weeks—nor Tinpri-
sonment more than 4 months—See Cir. No. 150, A.G.H.M. F,
in India, 10th May, 1834—(Cir. H. G. 24th June, 1830.) Imprison-
ment with Hard Labor—The Houses of Correction afford more ade-
quate means than the County Jails—For the Guidance of Cts.-MI,
(in England, &c.) in passing Sentence—(Cir. Memo. H. G. 14th
Augt. 1833, .

(*) G. 0. C. C. 14th May (King’s 21st April) 1835~—and see Lr.
J. A. G. No. 1311, 25th Sept. 1626.

() A Meerut D. O. 24th May, 1828.

(%) Lr. A.G. No. 1363, 19th Aug. 1829.

(*®) Atatrial at Nisi Prius, at York, a Coroner’s Inquisition was
produced—signed only by the Coroner and the Foreman of the Jury,
instead of by all the Jurors—Its reception was objected to on the ground
of the informality.—Mr. Baron Vaughan decided, that as the Deft.
was on the Jury, and it was signed in his prescnce, it was Evidence
88 1o him in the Case ; but that it was not an Inquisition, not being
on parchment, vor signed by all the Jurors: and thatif a man had
been tried upon it, he must have been acquitted on that ground.
(Leeds’ Intelligencer, July, 1831.)

The Deposition of a Medical Man has been read toa Coroner’s
Jury, instead of his being examined in their presence.—(Calcatta,
15th April, 1834.)

Sometimes adjourn at the Prisoner’s request, to allow him to pro-
duce Witnesses—(Ditto, th June, 1833.)

The Solicitor Genl. of Ir¢land attended the Inquest at Castle
Pollard—Cuse of 18 Policemen committed to Jail—(J uue, 1831.)
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0f == e Rs. conditioned for the payment of a certain
portion of his Pay and Allowances.” (4°)

INTEREST claigned by Creditors ¢ or Promissory
Notes, not bearing Interest on the face of them” (4')——
The Commissioner of Bankruptcy decided that Inter-
est should be paid, as several respectable Mercantile
Men had declared that it was a general Custom
“ that when Bills were dishonored, and afterwards
paid, Interest was always added” (**)—See p. 186.

INTERPRETER— There should be an Interpreter
to a Native Ct.-Martial, or to an European Court
where there are Native Witnesses.” (43)

If no Interpreter, the Suptg. Officer (or Adjt. of a
Local Corps) may act as such taking the Oath laid
down in G. O. G. G. io C. 19th June, 18]3. (44)

(%) In the following proportions—till his debts be discharged—
Income

When under 1,000 Rs.a month.....oee 3 putonly 5 P. C. on debts—un.
Ahove .... 1,000 and under 3,000 Rs. & ?less more were promised —Cal-
and over .o 3,000 s.uieniencneranaa. 5 youtta Court, dth June, 1850,

The Debts due to a brother (or other relation) must be included in
the Schedule.—(Insolvent Deb. Ct. London, 30th Jany. 1833.)

As to fulure meuns, the Court adjourned to have the Copy of a Will
produced, to see 1f the Insolvent had auy interest under st.—(Ditto,
18th Jany. 1833),—Case of Ferdinaad Clerk. Where the Insclvent
gave up his Prize Money, and proved that his necessary expenses
were equal to his Pay, &c. no order was made for deductions from
his Pay, &c.—left over till his promotion.—(Calcutta Court, 26th
Oct. 1833.)

(*"y The representatives opposed the claim —The Commissioner
said that Lords Hardwicke aud Thurlow held tbat, when circum-
stances arose, from which inference could be drawn of any such un-
derstanding between the parties, interest should be paid, altho’ not
expressed upon the Instrument itself.”

He became Bankrupt (in 1794) had paid in 1832, 20s. in the pound,
and a surplus of 6,700€ was left ; as the value of the mortgaged
property had improved.

(42) Inre Philips, before Mr. Comssr. Williams, 1st Feb. 1833,

(#) The oath of the Interpreter is necessary to the legality of the
Proceedings.—~See p. 20. The absence of an Iaterpreter, or if no
Member or other person were sworn to act as such, would only
affect so much of the Evidence as was not in Englisk, bat in a Foreign
language. If there were légal Evidence of another kind sufficient to
convict, the conviction would be legal ; in the same way that the
admission of illegal Evidence is no bar to the Verdict of a Jury, if the
Judge charge them to throw it out of their minds—ag a J. A. should
do also.—~It is clear that if on an European Ct.-Martial no Oflicer
could take upon him the Office (being sworn) the Court must adjourn,
for then there are no means of hnowing what the Evidence is, and of
course there can be no legal investigation,

(*) See p. 29,

Taterest.

Ioterpreter.
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A Native who can speak and understand English has
beenan Lnterpreteratan European Genl, Ct.-MI.  (45)

If the Interpreter, of the Regt, be sick, another
Officer should be appointed to act—or an Interpreter
from some other Corps.

INVALIDS (European) Serjts. and Soldiers attached
to Companies, are amenable to trial by Court-Martial
(*¢)—and so are Native Soldiers, &c. (47)

INVALIDS (Pensioners)—are under Mily. Control
as far as concerns the payment of their Stipends, and
in other respeets as Residen/s within the Garrison,
tho’ no longer Soldiers ; they are amenable to the Local
Rules and Regns. of the Garrison. (48)

J.

Jupck AnvocATr shonld point ont Errors to a
Court.—(G. O. C. C. 31st Decr. 1829.)

The Court should protect him from the use of
improper language.—(G. 0. C. C. 25th Oct. 1834,
Responsible that previens Convictions are not made
known till aftey the linding guilty.—(G. 0. C. C. 31st
Oct, 1835.)

Where an Officer after his trial wrote to J. A.
doubting, it on the last day he was in Court, there
were the legal nomber of Members present, tho the
Oflicer had the means of counting the number himself’;
he received a severe Reprimand.—(Lr. A. G. No. 2311
—14th August, 1828 (49)

Of Divisions should not be required to attend Cis.

of Inquiry on trifling matters and dispntes between

Officers, or on the common disputes at the Station.
In serious and important Cases, the Genl. Oflicer may
deen’it necessary to require bis assistance.—(Lr, J.
A. G. 8th Feb. i819.) .

(**) Lieut, Col. Bell’s trial (Madras) 1st Nov. 1809 — Chola
Lingum was. .

13(46) G. 0. P.C. C. 24th June, 1831, (¥) G, Q. C.C. 12th Feb.
21,

(*) Lr. A. G. No, 315=-151 I'eb. 1818.

(") The J. A. procured the signature of all who were present, and
sent the list to the J. A. G.
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May frank Letters to each other, and to Comg.
Officers of Stations, Regts., and Detts., within their
own Division.—(Genl. Post Office, 3d Nov. 1829.)

In the Case of distant - Witnesses—*“ In all Cases
where a Witness may he employed in important public
duties, or being at a distance, or from any other impe-
diment, the J. A. is to inquire the nature of the evi-
dence required. In Cases were Deft. refuses to dis-
cluse the nature of his proposed examination of a Wit-
ness, whose altendance cannot be obtained without
great inconvenicnce to the State and injury to the
individual, the expence must attach to Deft.; but, on
satisfying Gott., after trial, that the attendance was
essentially necessary to his cause, Govt. will take into
consideration the reimbursement of the expense. (5°)

In Cases of Witnesses non-Mily. the J. A. certi-
fies that they were examined for the Prosecution or
on the Defence. (57)

If a J. A. proposc any Evidence or course of piro-
cedure for the Ciown, &c., and the Court overrale it,
he shonld enter a minute on the subject matter proposed.

If he is not allowed to prosccute, the Court should
grauot leave to adjourn. ()

() “ When the Wilness is situated as above described, and the
Deft. discloses the nature of the Evidence requirved, the J. A. shall
propose to the party for trial, an examination de bene esse (See
Depositions) that is, interrogatories by Lhe party, to the pacties
transmitted to, and the angwers taken before a Justice of the Veace
(the Comg. Officcr of aStation may, now, under Act IX, of 1836 0f the
Govt. of India in C.) *“ In the event of difficultics, as ahove des-
cribed, existing tu the detention of a Witness, the J. A. shall propose
the Evidence required being taken in presence of boih parties before a
Magistrate (or Comg.Officer) ; and it is understood, that the necessity of
the above Cases being established, and the Court-MI. being satisfied,
that the consent of hoth parties had been ohtained, such Evidence may
be legally zeceived on the trial.” (Cir. No, 2485, J. A. G. 284 Noy.
1830, by order of Gort.)—See Depositions aud Note 17, p. 126.

(') A. G.s Letter, No, 672, 5th April 1830. They are Summoned
by the J. A. on application to the Civil Magistrate—or Resident, &e.
—the Civil authority, &e. makes ont the Bill, which is sent to the
J. A. and by him to the A. G. for signature—passed by order of the
Comr. 1 Chief, and sent to Govt., returned, and sent to M. A. G, with
authority to pass it. (Do.) .

(*2) There may be a legal necessity for a proposed course, and if the
Court stopt him, und the trial proceeded, «the error could not be
remedied on a Revision—and the, cause of Justice would suffer.—If
the Court distrust their law adviser in such Cases, the least they can do
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If a question be overruled it should still be record-
ed, for the information of the Comr. in Chief, &c.

J. A. some times ordered to conduct the Proceed-
ings of a special Ct. of Inquiry. (5%)

J. A. to give a Certitied Copy of the Sentence of
Native Soldiers, &c. ordered to be made over to the
Civil Power. (34)

J. A. should be consulted by inferior Courts, in
any legal points or doubts, (%)

J. A. ““if a Crime be of a general nature, and not an
injury to an individual, to call on the person preferring
the Charge to appear as Prosecutor, and is to submit
the expediency, generally, of the Officer Comg. the
Regt. or Dept. to which the Prisoner may belong,
being required to sustain the prosecution.” (3%)

is, to do him and the Govt. the justice of direcling areference. When
a Genl. Ct.-M1. has opposed the opinion of the J. A. they have stayed
the Proceedings pending a reference.—~(McArthur, vol. 2, p. 372.)

(%) Lr. No? 114, Adj. Genl. 16th Jany. 1817 and 31st Jany. 1823.

(®*Y) G. 0. G. G. i C. 19th Augt. 1820.

(**) G. 0. C. C. 23th July, 1836—See Previous Conrictions.

(*) Circular J. A. G. No. 178, 15th June 1832. I have at
p- 126 urged objectiuns to this course. On the Trial of Lt.-Genl.
Wihitelocke, the J. A. G. (the Hon. Mr. Ryder) stated ¢ From the
Conduct of the Prosecution devolving upon me, who, of course, must
be completely unacquainted with the nature of Mily. operations
who had no means of knowing, previously, what the facts were which
each Witness could prove’—Piinted Trial, p. 794, and G. O. 11, G,
21th March, 1808, at Home the J. A. G. ig not a Mily. Man.

On the Trial of Col. Quentin, 10th Hussars, G. O. H. G. 10th Nov.
1814—Col. Palmer was the Prosecutor—J. A. G. (Rt. Hon. C. M.
Sutton) at p. 34, of the printed Trial remarked, © It will be secn by
the Articles of ar, that the J. A. G. is made the Prosecutor for the
Crown on these occasions : it will be obvious to every Mily, Man,
that there can be no duty so inconvenient to the J. A. G, as the duty
of making a Reply. He isto report to the Crown: it is therefore
desirable that he should not become a party, by advocating any
particular side ; otherwise there would be very great doubt as to the
correctness of the Report he should make : with that view, it has
always been the practice, since I have been in oflice, and with my
predecessors (unless there was some reason why it could not be so
managed) that somebody should be appointed Prosecutor.”

On the Trial of Lt.-Genl, Sir J. Murray—(G. O. H, G. 17th Feb.
1815)—F, 8. Larpent, Esqr. was D. J. A. and prosecuted on the 1st
and 2d Charges—and Rear Adml. Hallowell, onthe 3d Charge.

Remarks,—The objections stated by me at p. 126 related chiefly
to a Comg. Officer of a Regt. being the Prosecutor on the trial of an .
Officer or Soldier of his Corps, for any breach of Mily. discipline,
or orders~=as well as, more especially, in the Case of an Officer com-
plaiving of a private injury, &c, The three above quoted Cuses were
Triuls regarding Mily. Operations—the J. A. on those Triuls were all
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The Prosecutor must be a Mily. Person. In ¢ Cases Judge Advte.
of a Non-Mily. person being the Complainant, he
becomes the pringipal Witness, and after giving his
Evidence should be allowed to remain in Court, that
the J. A. may refer to him” (57)—nor can such person
make a Reply to the Defence.

J. A. not permitted to furnish.to Prisoners who have
been tried, Copies of the original Minutes of the Pro-
ceedings ; such being official and closed, admitting of
no access ; and transferable only to the J. A, G.’s Office.

Oftice Copies of Proceedings of all Cts.-Martial and
Courts of Inquiry to be carefully preserved; and a
Register to be made of them, and a Copy annually sent
to the J. A. G. at the commencement of each year. (8)

J. A. to leave space between the Sentence and
Adjournment, for the Approval, &c. of the Comr. in
Chief. (39)

J. A. to take great care to frame Charges for Non-
Mily. Offences with precision and conciseness. (5°)

Civilians (Lawyers), and, assuch, must have labored under great
difficulty in conducting them.

The ). A. G. as is above shown had to submit to the King the
Procgs. he had conducted. The Dy. J. A. G. conduct the trials in
India (the J. A. G. in Special Cases, as in England.) They are all
Mily. Men—so the difficulty is ohviated. On the trial of the late Lt.-
Col. Brereton in 1831— ). G. Sir C. Dalbiac—who had been President
of the Ct. of Inquiry—was President of the Gl. Ct.-ML to try Lt.-
Col. B— and Capt. Warrington— ( Bristol Riots)—which proves the
necessity for a Mily. Officer being the Prosecutor.

A Mily.J. A, can more easily, as the Lawyers call it, get up a Case
which regards Mily. Operations. Ifrequired, an Oflicer who served
on the Expedition, may be made joint-prosecutor—but, every J. A,
ought, from his reading and research, to be able to conduct it himself,
while the President and Members are, or ought to be, in such Cases,
experienced Officers—Besides the Horse Guards would never coun-
tenance the position, that the J. A. G. makes uny but a legul Report
on the Case : as the Comr. in Chief, himself, is the Judge on Mily.
points, Even in Cases of trials for Murder, §c. we do not find the
Mily. J. A. incompetent Yo conduct such Cases.

But, lowering the scale of responsibility to the Case of one Officer
prosecutiog another, for ungentlemanlike-conduct ; surely the J. 4.
ought to be presumed to be more impartial than the private prosecutor
~—and if he is not, the Court should interfere, where there is no legal
bearing in his mode of proceeding. .

557) G. 0. C. C. 26th July, 1827.

-"’)) Cir, No. 162, J. A. G, 10th May, 1834 (G. O. C. C. 27th June
1811. °
(*) Cir. No. 499—J. A, G. 213t Oct. 1834.
(M) Ll'. 0. Jo A, G, No. 284—6th June, 1835, .
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Not necessary to insert the words of G. O., D. O,
S. 0., R. 0., &c. directing the Assembly of the Court
—nor record that ¢ the Charge was~ead to Witness”
—or that * his Evidence having been read over, he
acknowledges it to be correct”=—or * there being no
further questions, &c.” 1t is suflicient to record that
¢ the Witness retires.” (*)

Weekly Report—To report, weckly, on the trial of
European or Native Comssd. Oflicers—in a few words,
the progress of Proceedings. To begin a week before
the Court is expected to assemble. If extraordinary
delay in arrival of Parties or Witnesses, or other
circumstances occasioning a posiponemcent, to be
reported, (%)

No Letter required in transmitling Proceedings to
J. A. G. nor achnowledgment from him. If on any
occasion required, J. A. 1o send a Receipt for signa-
ture, and will be retarned by J. A, G.

No acknowledgment of Circulars required. (3) Tho
Court to be sworn alresh on each new Trial, and Pro-
ceedings made up scparately. (4)

J. A. Sick—Where a J. A. is sick he must furnish
a Medical Certificate (°)—and where he was unable to
write, an Oflicer has been allowed as an Amannensis (°)
to sit hy him to write. (7)

A Member of the previous Ct. of Inquiry has heen
the J. A. at the trial. (8)

J. A, *“ should not deliver an opinion on the Cre-
dilility of Evidence, or on the Guilt or Innocence of
the Prisoner.” (9)

“ His daty to bring forward every circumstance
which tends to criminate, and cqually incumbent on

+

(") Lr. 0.3, A. G. No. 476, 12th Sept. 1833,

(%) Lr. J. A. G. No. 504, 26th Sept. 1835,

(?) Do. No. 100, 3rd May, 1836.

(* G. 0. H. G. 16th Juny. 1810,

(*) Which should be sent to the President—If of any continuance,
it should be reported to the Division, or Station Staff,

(°) Who should be sworn, as he may have to remain in closed
Court—See Clericto J. A.

(") G. 0. C. C. 5th Augt. 1820. I have known a Sentence in the
writing of a President,

(*) G. 0.C.C. 5th June 1832—M. G. Sir C. Dalbiac, President
of the Ct..Inquiry, was Prosecntor atthe Genl. Ct.-M1. (Bristol Riols)
Nov, 1831. (¢, P.2i6, M.S5.J.A G, O,
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him to call forth eypry one which can assist the Prison-
er. "The J. A. is not a party, and ought to be strictly
impartial.” ('°)—See Prosecutor—Reply—Warrant.

Jurisprcrion—“ In the Case of a Crime com-
mitted in a Mily, Cantonment by a Native Soldier
before his discharge~—bhe is amenable to trial by a Ge-
neral or Station Court-Martial, and might be seized at
any place, or at any distance oul of it. 1f a subject of
a neighbouring Foreign State commits the Act, n a
Contonment out of the Provinces, and is scized therein
by its Officers; the Comg. Officer might, with pro-
priety, demand Lis Surreader if he escapes: through
the Political Agent.” (**)—See Courls of Requests, &c.

K.

Kixe's N. C. 0. and Soldiers tried without refer-

ence to Head Quarters—to report and send Copy of

the Charges (V) sent to King’s Adjt. Genl. ()
Soldiers rechon, as Service, no period for which they
are not eutitled to pay under the Mutiny Act (*4)—uor
while in coulinewent, as no pay i received. (*3)
Muy be confined by the Regus. of 1. M.’s Service
in a Congee ouse or Solitary Cells 48 hours without
trial; or longer it preparatory to trial, (*¢)

L.

Lapies have on several occasions been spectators
at Genl. Cts.-Martial (Mily. and Naval. ('7)

LeTrer from an Officer read in Delence—not
admitted as Evidence, as the Oflicer had been at the
Station and could have been cxawmined in regard to
the fact stated. (")

“ Where an Oflicer wrote and published a letfer in
a newspaper, signing his name, containing false and

() P. 40. M.S.J.A.G. 0. :
(*'y Lr. Mily, Secy. Govt, 11th Decr. 1823.

('*) Sentto A,or A. D. AL G.

(%) Lr. A. G.H. M. F. in L. 12th Oct. 1833.

(1) Warrant as to ’ensions of Soldiers 7th Feb, 1533,

(%) Cir.No. 759, War Oflice, 31st Oct. 1833,

() Cir. H, G. 24th June, 1830. .

() Trial of Capt. Pigott, R. N.; at Sheerncss, May, 1834.
(') G. Q. C. C, 26th June, 1835.

Jurizdiction.

King's
Solders,

Ladies.

Letters,
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unwarranfable imputations, deeply injurions and
disgraceful to the character of his former Comg. Officer,
and that of another Officer of his on Regt., he was
charged with scandalous and infamous conduct, un-
becoming the character of an Officer and Gentleman;
but acquitted ; (") as there was no proof of the publi-
cation by him.—See Annonymous Letiers—Corres-
pondence— Depositions— Evidence.

LimitaTioN—Statute of —Where a Delt. gave a
written Agreement to pay a bill, and pleaded the Sta-
tute—had resided for years in France, and so conld not
be sued in England—a Verdict was found for Plt(. ()
—See Cts. Requests, p. 182, Debts.

LiNg oF Marcn—« All Mily. Offences are ap-
pointed to be summarily heard and determined at a
Ct.-Martial, which order takes place, especially in
Cases of Crimes, when, if one be taken in the very fact,
he is immediately to he sentenced, and the Sentence
straightway put into Execuation. So that it is a received
custom, beyond sca, that such as are condemned to
die, are presently hanged upon a Tree.” ()

M.

MaNsrAvcTER—In aggravated Cases a sen-
tence of Transportation for Lnfe has been passed. (*)

MepaL—See Discharge, Soldiers.

Mepicar, OrFicER-~The Order of Govt.—(19th
July, 1822,) does not comprchend the Case where a
Medical Officer attends a brother Officer of another

(") G.0.C C.23d Oct. 1835; but was tried (G. 0. C. C. 31s¢
Decr. 1835) © for being officially aware of the publication of the
letter with his name, and for allowirg the said letter to continue to
appeart ‘oefore the Army and the public as written by him’’ and lost a
step of Regtl. Rank—See Charucter— Privute Letters—Adml. Keppell
wished to call on a Lord of the Admiralty to exhibit and prove certain
Letters received by him from him (Adm. K,)—the Court agreed that
¢ they could not take cognizance, in point of Evidence, of any matters
contained in letters of private Correspondence.”—P. 220, MS. J, A.
G. O. but see Conversations.

(*) Mackenzie v. Bunbury, K. B. hefore L. J. C. 19th Feb. 1833,

(¥) Pruce’s lost. Mily. Law, p. 314—A. D, 1717—p. 395. M. 8,
J. A G. O,

(**) G. O, C.C.23d Angt. 1833, under Sect. LVIL. of 9 Geo. 4, c.
74—or for any term not less than 7 years—or Imprisoument not
exceeding 4 years, ‘
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Corps, that Corps baving its Medical Officer present.
Officers no right to call upon a Medical Officer of
another Corps—Ilatter would be justified in declining
to attend. 'The Custom of this Service, like all other
Mily. Services, has opposed the Demaund of a Fee
from a brother Officer. ()

MemBERS (Ct.-ML.)—if new are appointed during a
trial the Court must commence with the trial de novo. (**)

A Member (as well as a Juror,) may be swornto
give Evidence in a Cause, to a Court and his fellow
Jurors.,” (*')

Should not trust to the opinion of other Members, but
in doubtful Cases apply to the J. A. of the Division. {*)
—See previous Convictions.

Members reduced to an even number, one is not to
withdraw. ()

A Sick Member having retired cannot resume his
seat and have the Evidence taken in his absence read
over. (*)

(®#) G. 0. C. C. 4th Nov. 1830.

(**) 16th Dec, 1829, The King refused to confirm a Sentence
where the Evidence had only been read to the new Member. Geal.
Ct.-ML in 1781—p. 11 and 289 M. S. J. A. G. O. It appears from
Bracton that in 1260 (about 80 years after the first Institution of
Juries by Henry 2d) if the Jury did not all agree, they added
as many new Members as there were in the Majority who agreed
in one opinion, by the addn. at least of 4 or 6 ncw Members.
Stat. Tri. vol. 14, p. 618, Mr. Burrington says *‘and as it was
probably found, when new Jurors were added, that 1t was in reality
the trouble of trying the cause over a second lime, and 8o totics quoties ;
at last, for the greater dispatch of business, they insisted in all
Cases upon the unanimity of a Jury.” p. 619.

(%) Ste. Tri. vol. 6. p. 1012 (Note) the late Mr. Jus. Buller said
¢ that when a jury-man has knowledge of any matter of Evidence in a
cause which he is trying, he ought not to impart the same privily
to the rest of the jury, but should state to the Court that he had sugh
knowledge, and thereupon be examined, and subjected to cross-
examination, as a Witness.” Vol. 13, p. 1012 Note. But when
malerial Evidence had been given by 2 Commissioners appointed to
try the Regicides (1660) they did not resume their seat—vol. 3, p. 1181

%) G. 0. C. C, 26th July 1836.
7) G. Q. C. C. 12th Augt.and 23d Augt, (K. T, 20th) 1821—this
requires a Regn. to be made to provide for the Case. ,

(®) G. 0. C. C, (Madras) 6th March, 1812—and where a Member
had been absent during one sitting (Prosecution having been closed),
though the Prosecutor and Prisoner assented’to his return and have
the Evidence taken in his absence read over to him—the Court
refused, grounded on the above case.—G. O. C. C. 3d Dec. (K. T.
29th Nov.) 1822. .

Members.

X
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Member if objected to, withdraws whilst the Court
is deliberating on such ohjection. (**).

Navy Rule—No Member shall absent himself from
the said Court-Martial during the whole course of
Trial, upon pain of being cashicred from TI. M. S.
except in Case of Sickness, or other extraordinary orin-
dispensable occasion to be judged of by the Court.” (3°)
—See Court-Martial.

“ Comg. Officers of Corps or Stations are to be
selected for detached dnties, only in Cases of emer-
geucy, to be explained at the time to the satisfaction
of Govt.” (™)

¢ Officers who are Members of Genl. or other Coarts-
Martial assembled at the Station where their Regts.
are quartercd, shall, during the Adjournment of such
Courts, when the period of adjournment cxceeds ove
day, discharge their Regtl. Duties.” (**)

MeyorrsL from a King's Soldier (at an Tnspec-
tion) as tc a pecuniary claim, ordered to be submitted
before a Regtl. Court- Martial. If not satisfied, to
appeal to a Genl. Ct.-MI. (")—=See p. 17, Note 44,
aind see Correspondence.

Mrss—The Allowance to be drawn by the Adjt. of
the Corps, for every Month in which the Mess shall
have been conducled, on the Comg. Oflicer’s Certili-
cate that the Mess has been maintained, during the
Month of ——— (*y—hkecping up a Flock of Sheep,
&e. there being no Tent, Furniture, Servauts, &c.
and the Officers not diving together, is not a Mess
according to the meaning or intention of Govt. ()

(*) P.93, M.S.J.A.G. O,

1) Clause of amendment in Act 19 Geo. 3, . 17~ MecArihur,
vol, 1, 850, 420. Those in excess to the legal number might with-
draw —I7 any Service required more, there must be a new Court form-
ed ; but it would be pecessary to legislate for such a Case, as Dcath
or Sickness alone allow of a new Jury being formed

(*) 6. 0. C.C. 2d July, 1836. This Order seems to be meant to
apply to Cr-MI,, und that when a Field Officer is required, the 2nd in
Comd. should rather be sent, as the Command Allowance is thus
not paid to 2 Oflicers.

(%) G. 0. C. C.19th Jany. 1836,

(%) Lr. A.G, H, M. F. in I, 230 Decr. 1834.

(*) G.O. G.G,inC. 8th May, 1806,

(¥) G, 0.C. C. 30th April, 1836.
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Mo~Ney—Oflicers prohibited from borrowing from
a N. C. 0. (%)

Not to be lent; on interest, by Native Soldiers to
their Comrades—may lend to persons out of their
Corps. (37)

On Trial for an overcharge made to Govt.—the
Court merely record in their finding the Amt. over-
charged. (3%)

Murpner—The Charge should be simple—¢ A. B.
(Number and Company) Private of II. M.s — Regt.
placed in conflinelcent, and charged as follows.

** With having, at —, on the —— day of
183 —, feloniously, wilfully, and of Malice afore-
thought Murdered C. D. (Number, &c.) Private of the
same Regt. by discharging at bim a Musket loaded
with Powder and Ball, &c. and thereby inflicting a
Mortal wound in his right side, of which he, C. D.
immediateiy died,” (to be varied according to the cir-
cums(ances attending the Death. (3?)

MURICIANS—( Apprentices) tho' not inlisted Sol-
diers, may be tried as Camp-followers. (4°)

MuriNy.—Not, at present, punishable by Trans-
portation in the Company’s Ariny. (*')

N.

Native CroristiaNs.—See Corporal Punishment
and Senlence.

Narrves, INTESTATE.—Not belonging to the
Army, dying within the precincts of'a Mily, Cantoument
are by Regt. No. 3, of 1803, Scct. I6—Cases within
the Civil Jurisdiction—Charge of Estates of all Travel-
lers and Shopkeepers, &c. is vested in the Judge, (**)

(™ G. 0. C.C. 2ist Deer. 1820, and sce G. 0. C. C. 6th July,
1832,

(*1) G. 0. C. C. 15t Feb. 1821.

(*) G. 0. C. C. 29Uh Sept. 1835.

(*") Cir. J. A. G. No. 117, 16th May, 1836. A Native Oflicer
was tried and dismissed the Service, for not reporting a Muarder
committed by a Sepoy in his Regt,, though he knew ,thc name of the
accused shortly after the Murder—and Several Witnesses, N. C. O,
and Sepoys who had concealed their knowledge of the fact were
discharged the service without trial,—G. 0,°C, C. 19th July 1831,

(*) Lr. No. 256, A. G. 5th Dec. 1833,

(*) Lr. No. 403—-0. J. A. G. 12th August 1835,

(*?) Cir. No.1985—A. G, 23th Oct. 1834,

Money.

Murders

Musicians.

Mutiny,

Native Chris-
{tans,

Native s,
latestate, .
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NEWSPAPERS—Writing in—See Character.

Non-ComMIss10NED OFFICERS must be support-
ed in the execution of their duty. “%

Acrrest of proper and usual in minor Cases. (44)

May be reduced, without trial, by the Colonel of
the Regt. (4%); the same in the Company’s Army.
N. C. O. should not be reproved before the men, un-
less for the sake of example itis required to be public
—when admonition has failed to produce a proper
elfect. Nor should they speak improperly to Soldiers.
Nor shounld N. C. O. be allowed to escape punishment
by Court Martial, by being allowed to resign—a
practice extremely objectionable—and never sanc-
tioned by competent authority, (4°) such should not be
the practice in the Company’s Army.

0.

OATH—S8ee Roman Catholics—and see Witnesses,

99
d OrrENcEs of a Mily. and Non-Mily. nature should
not be tried under the same Charge. (47)

OFFICERS responsible for the Money under their
Pay Serjeants. (48)

Officers (Insane)—European N. C. O. of good cha-
racter, and steady men, 1o accompany and remain in the
same boat—on all ordinary occasions. In case of a
near relative, or intimate friend, being on the spot,
and if strongly recommended by the Medical Officer
for the charge ; may be appointed without any addl.
Expense to Govt, (49)

Oflicers censured for endeavouring to write down
the characters of others in the public newspapers—and
making exparte statements o the Public, and affording
topics for common conversation. (5°)

(*) G. 0. C. C. 23d Decr. 1820.

() G. 0. €, C. 23d Sept. 1826.

(*) G. 0. H. G. 27th Decr. 1826,

(*) Cir. H. G. 24th June, 1830.

() G. Q. C. C. 14tk May, 1835,

(") G. 0. C. C. 28th Decr. 1827.

(") Cir. A, G. No. 2203—10th Decr. 1831.
(**) G. 0. C. C. 6lL Jupy. 1836.
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Officers (suspended) are amenable to trial. (5*)

Comg. Officer should inform any Officer under his
Command of the existence of any Reports injurious
against him, affecting his Character or Reputation;
instead of circulating such Reports, and making them
public. (*)—See Character—Signature.

OrriciaL DocumeNTs—The ink to be dark—
the hand-writing legible—written 3 lines to an inch—
to be returned if the directions are not complied
with. ()

Rolls containing names indistinctly written will be
returned. (°4)

OrpEALS by means of Chewing Rice, or by any
other means, are prohibited in the Courts of Justice
from being used to extort evidence from Native Wit-
nesses. (39)

Orprrs—Native Officers should not be allowed to
be ignorant of the Standing Orders for the Native
Infy., &e.—particularly as to those (Sect. 20)—relating
to the duties of Guards and Sentries. (%)

Issued by the Comg. Officer of Station (censuring
an Officer without due inquiry) have been directed
to be expunged from the Order Books of the Station,
and of Regts. (37)—See Treasure.

ORriGINAL ProceEeDINGS—Of inferior Cts.-Mar-
tial and of Cts. of Inquiry to be sent to IId. Qrs. in
Cases of a reference, and will be returned (*8)—and

(*") G. 0. C. C. 31st Decr. 1835,
(%) G. O, C. C.25th April, 1834.

(*) G. 0.C, C.20th Nov. 1834,

(*") Cir. A. G, 1035—8th June 1833,

() Regn. L. of 1803—though they are used among the Natires of
India to try to discover who is the Guilty person—A Man conscious of
his Guilt may, through fear, confess his Crime—but, even the innocent
may from sickness, or agitation of mind when accused, be unable
to undergo the test and may return the rice quite dry from his mouth
—(the presumed proof of Guilt,) and as it has been prohibited by
Govt. as the means of obtaining Evidence in Court, it should not be
resorted to out of Court—if there is any intention to try the person,
merely upon such uncertain grounds for accusation.  *

(**) G. 0. C. C. 18th June 1836.

(*") G. 0. C. C. 20th July, 1827,

(*) G. 0. C. C. 3d Augt. 1818.

Official Doca-

ments.
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Orders.

Original
Proceedings,
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sent thro’ Genl. Officers, &c. Comg. Divisions, &e. (32)
—Aund of all Station and Regtl. Courts-Ml. to the
J. A. of the Division. (°°)

P.
ParpoN—(An Officer Cashicred)—The Genl.

Comg. in Chief was pleased to recommend to H. M.
to extend his gracious Pardon to an Oflicer so far, as
to restore him to the Service for the purpose of
realizing the value of his Commission. (*)—See Plea.

PassacE MoNEY—Oflicers Dismissed—the Ct. Drs.
will not object to allow, if tuken within 6 Months. (?)

Pay, Forfeiture of, in excess to Gd. a Day between
time of passing Sentence and promulgation— Compen-
sation allowed for tear and wear of Regtl. Neccessa-
ries 1 rapee 4 annas per mensem—(uot in Money) to
repair or replace them, (*)

Prns1toN—See Forfeiture.

PERrIURY—Witnesses guilty of Perjury or of gross
Prevarication, to imprison Soldiers and report—but
no summary Procedure, (#)

PrrA—(If Guiliy)=The Court to receive and report
in their Proceedings, such Evidence as may aflord a
full knowledge of the Circumstances; it being essential
that the facts and particulurs should be known to
those who Lave to 1eport on the Case, or approve
of the Sentence. (°)

Where an Oflicer declined to plead as there was
no specification as to Dates—the Courtordered the

(™) G. 0. C. C. 6th Nov, 1518.

() Do. within one Week aftcr approval—=but, if in Cases requiring
approval of Nentence before carried into execution, to be sent im-
.m(-dihtf'ly—( Dustrict CL-Ml.also)to the J. A.; if absent, to the Genl.
&c. Officer Comg—King's Regtl,” Court-Martial are not sent—(G. 0.
C. C. 26th Oct. 1522)—a return bewng furnished Half Yearly at
Inspections. .

(*) G. O.K.T. in I. No. 637—27th May, 1832,

(%) Lr. C. D. 16th Decr, 1533, to Govt. of India para. 10 under
the new Charter, rcturn to hagland, &c. optional. The sum from
Bombay to Ebgland 868 Rs.

(*) Lr. No. 42—8ecy, Govt. Mily. Dept, 2d Decr. 1834,
(*) Lr. J. A. G. No, 543 (A) 12th Decr, 1822,
(*) Genl, Regus, and Ors, p, 202,
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dates to be inserted, and the Prosecutor submitted an
amended Charge. (%)

Where an Offiger pleaded a Pardon in bar of trial
on Charges by his Comg. Officer, on the ground
“that the Prosecator had pardoned all former
Offences”—the Court over-ruled the objection ; as
the King's Pardon, was different from the Adjust-
ment and Release of a private party. At Suit of the
King, no intermediate party can release. (7)

Where a Prisoner urged a Plea of Insanity, Me-
dical Men under whose charge he had been, have
been exumined (8)—See p. 125, Note 15—Plea as
to Charges improperly signed,

PRESIDENT—Can be changed, by the Officer order-
ing the Ct.-Martial, for a new Trial—but Sentence on
the old Trial could not be revised nuless he returned to
his place. The death of President, or of any Member,
if reduced below the legal number, new Court and
Trial may take place. If not reduced by the death of
the President below the legal number, Ais place may
be taken by the next Senior Officer on the Court, and
the trial nay proceed. (°)

Of Districts and inferior Cts.-Martial, if there he
any difliculty on points of Law, &c. should consult the
J. 4. of the Division, (*°)—See previous Convictions.

PRISONER — In Cases of mental derangement—
should ascertain the fact by examining Medical and
other Witnesses, and Court should record their
opinion ; and abstain from passing any Sentence. (')

J. 4., &c. to ask Prisoners fora list of their Wit-
nesses, that they may be duly summoned. (*?)

(®) G. 0. C. C. 3d Decr. (K. T. 29th Nov.) 1822, ]

() Do. the Officer quoted the Cases of Capts. Cameron aud Ray
in 1798,

(%) G. 0, C. C.22d June, 1829,

(®) Lr. 3. A. G. 4th May, 1816--(concurred in by the Advt. Genl.)
If the President who signed the Procgs. were abseat, there could be
no rerision.

(1) G. 0. C, C. 25th July, 1836.

(') G. O.C. C. 28th Nov. 1822.— Prisoners apt tp affect Madness
or Imbecility of mind—Court should not trust to their own observa.
tion, but should require the best Evidence it can procure, of the
general state of Intellect of the Prisoner.—Lt. from Comr. in Chief
11ith Sept. 1832,

() G. 0. C, C, 23d Sept, 1826,

12

President.

Prisoner.
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Prisoners’ Subsistence paid by the Govt. (by the
Commissariat) in all Cases, unless Debtors imprisoned
in Cases of Debt (€t. Requests). (*)

Irons of Prisoners must be taken off when pleading
or under trial; unless danger of Escape or Rescue be
apprehended. (')

Prisoner if Sick to send a Medical Certificate
daily. (*)

A Soldier has becn ordered to be tried at a Station,
not in the Division to which his Regt. belonged. (*%)

Prize MoNEY oR BooTy—Action by a Claimant
—Deft. neglecting to rate PIUL. as Qr. Master, by
which neglect he was excluded from sharing Prize
Money, in the proper proportion — Verdict 500£
damages. (")

Compensation—The Duke of Wellington, in June
1822—transmitted a Memorial on behalf of the Army
in the Peniosula during the years 1812 to 1814, and
submitted to the consideration of Parliament, the Claim
of the Army upon the Country and favor of the Legis-
lature, for Compensation in lien of the Property and
Stores which bad been captured by them. To this
Memorial a Scledule was annexed, by which the esti-
mated value of such Captures appeared to be 916,450£,
Parliament granted to the Army 800,000£ ; and allotted
to the Navy as a *“ Grant for Naval Prize,” 116,450£.('8)

(1) The Subsistence of Prisoners, in Criminal Cases, is usually 1}
Ana a day.—~In the Patoa Jail only 2 Pice a day are allowed—and
the sum for Mily. Prisoners should be regulated according to the
payment in the Civil Jails—It was ascertained that a man could
live on 2 Pice—and as he got 6, he could save 3 or 4 Pice a day, and
live without lahor (if not put on the Roads)—hence the reduction was
ordered—to reduce prison-1dleness.

(M) Hale’s H. P. C. c. 28— Nor with his hands tied together,
nor with fetters on his feet ( Bracton, b. 3, p. 137) unless, &c.” p. 97—
MS.J.A.G. 0.

(#) G. 0. C. C. 16th Oct. 1821,

('6) Lr. No.2068, A. G. H. M. F.in I. 1st July 1828—from Gha-
zeepoor (Benares Divn.) to Dinapoor (Dinapoor Do.) The Warrant
of the Genl, Officer of the Benares Division could not operate, not
extending beyond his Division, the order from the Comr. in Chiel was
necessary,

(17) Before Bd.C, J. Manstield—~Chas. Darby, PIE v, the Capt.
of the Hermione Frigzate, 6th June, 1764, Apnl. Regr. vol. 7, p. 79,

('®) ¢« By the 46th, 55th and 57th Geo, 3—all Proceeds ot Prizes,
and all Grants of Money allotted for Naval Prize, are rendered liable
toa P. C. of 6%, payable to Greenwich Iospital, in aid of the Funds
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PROCEEDINGS—( Publication of )~The Comr. in
Chief has severely censured the length of Procgs. (**)

ProcrEDINGg—when the Sentence is signed—and
the Court adjonrned sine die—it cannot meet by its
own Authonty, to alter the Proceedings (**)—See
Court-Martial, J. A.—Plea— President— Prisoner—
Witnesses.

PropPERTY, loss of, of Native Troops proceeding
by Water. (*')

Found on a Prisoner may be restored to the Owner
after trial, on application to the Civil or Mily. Autho-
rities as the case may be. (%)

of the Institution. The Agent of Lord Keith and other Naval Offi-
cers who were successively employed on the N. Coast of Spain, in
conjunction with the Guerillus, conceived the present grant to be
one of Naral Prize. Inthe Capture of Genoa it was decided thata
Conjunct Expedition of Sea and Land forces, did not come within
Liniits of these Grants on which the P. Cenluge was payable.”

¢ It was imaginable that the preseat case being one of continued
co-operalion between the Army and Navy, particularly at S¢. Sebas-
tiun, was also in the nature of a conjunct Expedition—and a Monition
was granted against Greenwich Hospital calling upon it to show
Cause, why its Treasurer should not refund such Amt. (it had been
pa.‘ .!l

¢ Decision”-—TLord Stowell held, that the present Case did not
come within the meaning of conjnnct Expeditions; and that the
P. Centage had pot been paid in Errer.” (High Ct.of Admiralty,
14th May, 1822—Annl, Regr. vol. 64, p. 86, Chron. )

Remarks—A Prize Act for the Army of India is much wanted—
and some Rules, 8o as to enable the Army to obtain it expeditiously,
and without any reference to a Court of Laws are required—40,000€
it is said were expended in decidiog on the right to Claims. The
question was whether the Beogal Army should share, aud as to con-
structive Capture. In the Penmsula ([ was informed by Lord Coms
bermere that) all who joimed even the Hospital Depot during a
Campaign, shared in Captures made during such Campaign.

Proceedings.

Property.

X

The Army should appoint their own Agents and Trustees—and '

“instead of 2 there should be 5 Agents—the better to look after
property, &c. the perceuntage should be 5 P. C. (10 P. C. was given
for Money found, in the Fort of Chandah in the Mahrattah War ¥§17-18)
on sums not exceeding 100,000€—and less if beyond that sum ; Yor
Money found 5 P. C. on the sae scale.

All our Prize Acts relate to the payment i€ unclaimed dividends—
the Chelsea Hospital is considered more than the Army in these Acts
—the Chinsurah Prize Money was finally paid in 30 years—and the
Mahrattah Prize Money of 1817-18 in 17 years,

(1) G. 0. C.C. 11th April, 1827.

(*®) G. 0. C. C. 12th July, 1832. By no order, except by the
approving authority (the Comr. in Chief, &¢.)

() Cir. Lr. A. G. No 1026, Lith July, 1831,

(*?) Lr.J. A. G. No. 1120, 27th Oct, 1825, as under Sect, CX. if
ke prosecutes to conviction,
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ProsEcuTorR—If appointed, should be, by the Con-
vening Authority, and not by the Court—should be
first examined, if he has any evidepce to give—and
not first to hear the evidence of his Witnesses. (*) ~

The Court should not refuse the Prosecutor leave
to erase an offensive word, which he solicits to with-
draw—nor prevent his taking copies of such parts of
the recorded Proceedings as he desires. Contrary
to the Practice of this (Bengal) Army, to refuse access
to the Minutes of the Court, for the purpose of making
a Reply, at the close of the Defence (*)—the same
wonld hold good in the Case of a * Defence” as well
as a ““ Reply.”

The Prosecutor remains in Court except when
Court is deliberating (*)—See Judge Advocate.

PusLicATION of Proceedings—See p. 137.

PUNISHMENT by Comg. Ofticer—giving N. C. O.
the option of, or of standing a Court-Martial, im-
proper. (*°)

Q.

QUARREL—An Officer not being content with an
Apology offered to be made to him by another Officer,
tho’ deemed satisfactory by 2 Captains of the Regt.;
by the Comg. Officer; by the Genl. Officer Comg.
the Division; and by the Comr. in Chief—the Officer
making the Apology sent a Challenge to the latter
Officer, who in consequence_solicited a Gl Ct.-M|.—
The Comr. in Chief censured highly the refusal of the
Apology, and remarked on the inconvenience to the
public service in subjecting the Quarrels and Squabbles
of Officers to investigation before Courts-Martial—the
endless number of which in Jndic being a general
topic amongst Mily. Men in England. (*)—See
Apology— Challenges. )

(%) G. 0. C. C. 22d Oct. 1834.

(#) G. 0. C.C.30th April, 1536.

(#) M. C 8th-Feb. 1781,

(%) Cir. H. G, 24th June, 1830. .

(%) G. 0. C. C. 1st Decr. (K. T. 30th Nov. 1836.) The Chal-
lenger was reprimanded—under Acts G0 and 69—he is only liable
10 be Cashiered.
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QUESTIONS are decided by a Majority of the Questions.

Court, if any impropriety in their Decision—the Court,
not the J. A., are respousible.” (*)—The President has
no Casting or double Vote—See p. 148 and 149,
Note 6.

Question if over-ruled should still be recorded for
the iuformation of the Comr. in Chief or Approving
Officer. (*)

Questions should not be expunged, unless with the
consent of both parties ; (*) as the Approving Autho-
rity cannot judge whether or not justice has been done
to both sides of the Case.

R.

RANK—No application for an Alteration of Rank
wiil be received or attended to, after the expiration
of 12 months from the date when the Rank was fixed. (*)

RarioNs—Compensation allowed for while in Con-
finement without trial—See King's Soldiers.

RECOMMENDATION—(to Mercy)—Length of Con-
Jinement has been considered a good cause lor, (*)

Length of Service a bad plea for neglect of duty in
a Native Officer, experience should render especially
careful () and not -attended to, But where remiss-
ness of duty arose from old age, and bodily infirmity,
a Sentence has been remitted, and the Officer directgd
to be brought before the next Invaliding Committee. (**)

Not attended to where the Crime (I'elony) was
detrimental te society. (*)

Where a Soldier was sentenced to Death for Mutiny
in having on the Parade pointed a firelock loaded with
balled Cartridge ator towardsan Officer in the execution
of his duty, with intent to kill bim, or do him some
hodily bLarm, (and baving drawn the trigger of thd
fireloch, which barned priming)—and was recommended

(**) Lr. J. A. G. 16th March, 1807,

() Lr. A. G. 25th July, 1809,

(*) Simmons, p. 190. .

1) G. 0. G. 6. of India in C. 19th Oct, 1835, No. 223 of 1835.
%) @, Q. C. C. 2nd Feb. 1828,

$) G. 0. C. C. 20th May, 1636, .

(*) G. 0. C. L. 2ud July, 1836,

(%) G. 0. C. C. 11th Javy. 1836,

Rank.

Rations,

Recommeuda-
tion,
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to mercy, the Comr. in Chief remitted the Sentence
of Death, and ordered the Prisoner’s Transpor-
tation for Life—H. E. remarking that the Court’s
lenity would he feared afford a bad Example to the
Army. (*) )

Recommendation to be discharged with Jgnominy
under Article 77—See p. 166.

Recommendation sometimes unanimous—See p. 167.

RECORDING Sentence of Death, under the Crimi-
nal Act 9 Geo. 4, c. 74, improper. (*)—Should, if the
Crime does not deserye such Sentence, pass a Seatence
of Transportation—See Art. 102

REDUCTION to the Ruanks (*) or for a limited pe-
riod and serve in the Ranks as Privates instead of
suspension from R. and P. (*)

REMARKS have been made on an Officer’s Defence,
tho’ he was dead at the time they were made. (*)

(*) G. 0. C. C. 5th April, (K. T, 31st March, 1836.) The Soldier
had upplied to exchange a duty with another Soldier, which was
refused, he came to the Evening Parade with his Musket loaded—
after Parade he repeated his request, and, on being refused, pulled
the trigger. It seems the Soldier was drunk. The Soldier’s Plea
was that drinkiug for two consecutive days and nights, had pro-
duced insanity ; his antecedent character was tolerably good. H. E.
observed, that when ¢ Crimes are committed under the influence of
drunkenness, &c. he will always consider it a8 being an addition to
their Amt., and he greatly deplored the extent to which he finds this
vice prevalent in the British Regts. in Tndia.”

A Soldier of the same Regt. and Company was tried for Murder
for shooting a Private—(G. 0. C, C, 14¢éh Muy, 1836,) and, it is
said immediately after the Parade assembled for reading the G. O.
on the Trial of the before mentioned Soldier.

In the Case of a Soldier who coolly and deliberately fired at the
Comg. Officer and Adjt. of his Regt. it appeared from his Defence,
that he had become stupified, by 4 or 5 days’ continued excessive
drinking—H. F. desired that ¢ in ull Cases where & Soldier may be
discovered to have exceeded the bounds of Sobriety, he may be
placed in confinement, und kept there till he is perfectly restored to
reason : had this precautionary measure been attended to, in the
prescnt Case, the life of a fellow creature would, in all probability,
have been saved.”—G. 0. C, C. 28tk ( K. T. 25th June,) 1828.—See
Drunken Soldicrs—ante.

(7) G. 0. C. C. in India, 9th March, 1836, and attention solicited
by the Comrs. in Chief at Madras and Bombay to the above Order—
See also Cir. 0. J. A. G. 6th and 14th April, 1836,

() G. 0.P, C. C, 18th Feb. 1834,

(®) 25th July, 1835.

(*) G.0. H. G. 26th July, 1823—~tried at Bombay—See G, 0.C.C,
=12th Nov. (K. T. 21st Octr.) 1823,
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Where a Gl. Ct.-Martial remarked in severe terms
on Charges exhibited against a Cumg. Officer (*)
which they declafed to be frivolous and vexatious
and of which he was honorably acquitted—and the Court
avimadverted on the circumstance that there had been
no previous inquiry=—that there had been a delay in
publishing the Sentence against the Prosecutor (who
became the informant during its Proceedings) and
recorded its opinion that the result was injurious to
the discipline and reputation of the Army—the Court
were oidered to reconsider its Finding on certain
Charges—but saw no reason to change its opinion,
or to caucel its remarks, and adhered to them. The
Genl. Comg. in Chief H. M.s Army disapproved
of the Remarks. (*)

Remarks made by Genl. or other Oflicers Comg.
Divisions, or Field Forces, to be invariably published
in Station, Dett. or Regtl. Ors. as the particular Case
may require (to insure regularity in Proceedings.)—
G. 0. C. C.27th Jan. 1834.

RerLY—Where there is no Evidence on the De-
fence, nor new matter, improper in aJ. A, (*)—See
Reply, p. 150.

Reply.

REPORTS injurious to the Character of an Officer of Reports.

bis Corps, should be intimated to him by his Comg.
Officer. (")

J. A. to reportif no Cts.-Martial inferior to Genl.
Cts.-MI. have been held in his Division. (“)—See
Weekly Report—under J. A.

REPORTERS on the trial of the Mutineers of the
Bantry-Bay Squadron, 8th Jany. 1802, the Court per-
mitted Reporters to take Minutes of the Proceedings,

(%) 28 Charges and 33 Counts by the Adjt. of his Regt. *

(*) G.0. H. G. 20th Feb. 1836—"* 1 have observed with deep
regret, thatthe Court, in the Remarks which it has annexed to its
finding of Acquittal, has so far departed from the proper line of its
duty as to arraign, in terms not to he mistaken, the Couduct of the
highest Mily. Authority in India, in directing the Proceedings in
question to be institated ; which Proceeding has a tendency to impair
the discipline aud good order of the Service:” and of which course of
Conduct His Lordship makes known hie entire disapprobation—
See, G. 0. C. C. 28th July, (K. T. 15th) 1836.

(¥ G, 0. C.C. 16th Decr. 1829. .

(*) G. 0. C. C. 20th Nov. 1834,

*) G. 0. C, C. 29th Nov. 1821,

Reborleru.
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with a direction that there should be no publication
till after the Trial, (*)—See Publication, p. 139.

REPRIMAND should be “in such manner as the
Commander in Chief, &c. may be pleased to direct.” (")
Sometimes read by Order of the Comr. in Chief, in the
presence and hearing of the Ollicers of a Station. (*)

RivisioN—A Revision has taken place, one of
the Members being absent on leave. (”)—See p. 167,
and President, ante.

Roman Carnorics—(Oath )—It is stated that a
Cross of Wood, Metal, or other Substance, put on the
Bille, to kiss, is improper—as the Book contains the
Word of God which is everlasting—whereas the Cross
is perishable. &That kissing the Bible is not necessary
in taking an QOath. The placing the right hand on
any part of the Book is sufficient—or calling God as
Witness to the Truth of what a man states may be
suflicient if there were no Bible present. (*)

(*) Annl. Regn. 1802, p. 355, Chron. There is a distinction
between Mily. trials and those in the Civil or Crimimal Courts. In
the former, the Wituesses are either Mily. persons, or those who live
within or near the Cuntonment—or if under Civil Control—their
Characters are well know—In the latter, at home, particularly in
political, &c. Cuses where the trial may not be held in the same
County—the publication of the trial becomes important, as, at tunes,
it has led to the proof of Perjury in some of the Witnesses—If there
are persons in the town where the trial is held to disprove any facts
stated, immediute publication may be of use. 1f such persons reside
at a distance, it is probable there may be no means, if the trial is a
shorl one, of such proof till after ihe trial. Publication is usefn! for
individnal, and general justice ; and is a protection against the
effects of Perjury,

() 6.0.C. C.17th Augt. 1825,
(**) G. 0. C. C. 218t April, 1827,
(‘9) G. 0. C, C. 28th July, 1836.

(*°) That the Cross has only been (improperly) used in India, (per
Tate Father Anthony.) Thatu person is not obliged to keep an unjust
Oath—he sinned i taking and would also in keeping it. Thal a
person is obliged to keep a lawful Oath—it would be perjury to break
it. Perjury is a most grievous Sin-i/( Catholic Catechism by Rt. Rev,
Jas. Doyle, D. D., Bp., §c. Lesson XVII ) Anathema VI. % Curs.
ed is he who believes there is Authority in the Pope, or any other
person, that can give leave to commit Sin; or that for a sam of
Money caun forgive him bis Sins” (without a hearty repentance, and
serious purpose of amendment)—¢ The Papist believes, that whoso«
ever at the hour of death denies any crime, of whicb he is guilty, and
swears himself Lo be innocent, when he is not 80 ; can have no Hope
of Mercy” (' Catholic Cutechism, p. 140,)
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S.

SENTENCE—(" Peath )—(Mutiny and Murder)—by
an European Soldier, ordered by the Comr. in Chief,
after execution, to be hanged in Chains (‘')—and in the
Case of a Native Soldier for Murder recommended by
the Court, and ordered (*)—also, ordered in the Case
of a Camp- Follower. (°)

Death commuted (')—Native Camp-Follower—Rob-
bery—to 10 and 7 years Hard Labor in Irons oun the
Roads. (%)

Death commated to Transportation for 7 years,
subject to the Conmcurrence of the Rt. Hon. the
Governor General in Council (a King’s Soldier for a
Civil Crime.) (*)

For Civil Crimes it should be Imprisonment, and
not Solitary Imprisonment. (7)

Where a Soldier was tried for Murder and Rape,
at the same time, the Court passed two Sentences ; (')
—but such a trial is not expedient.

In the Case of Mulineers, the Court simply senten-
ced the (Native) Soldiers to ¢ Suffer Death at such
time and place and in such manuner as I1. E. the Comr.
in Chief may be pleased to direct”—ordered by the
Comr. in Chief ** to be hanged by the Neck until they
are dead.” (°)

To be dismissed with Ignominy, not unless for dis-
graceful Crimes. (*°)

. C. C.22d Jany. 1818. (*) G. 0. C. C. 14th June, 1832,
C. C. 23d Feb. 1832. (') Seep. 11,
. C. 10th Decr. 1822, and 5th Nov. 1834 —and see Note

[]

y pe 120
("p G. 0. C. C. 25th (K. T, 24th) Feb. 1835, ¢ the word subject
to the concurrence, &c.”’ are not usual. *

() G. O.C. C. 24th May, (K. T. 15th) 1828.

() Found Guilty of Munsluughter, and acquitted of Murder—
Sentence 1 year’s Imprisonwment ; for the Rape—to be hanged—com-
muted to Transportation for Life—G. O. C. C. 18th Augt. 1827.—
The Sentence for-Manslaughter was merged in that for the Rape—
The Rape was connccted with the former trial as to date~—but the
Rape was committed on a different person. .

(?) 6. 0, C. C. 3d Nov. 1824—and many other Cases ("Barrackpare
Mutiny). The M. A. and Articles of War simply direct—* ghall
suffer Death, or such other punishment.” Batitis ususal to sheot
Deserters, and for the Court to express the same.

(") G. 0. C. C, 9th May, 1831 (a Native Soldier).

K2

3

Sentence,
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Sentence. Sentence of Transportation not to name the
Place. (')

Sentences of Imprisonment, as tp King’s Troops,
takes effect from the date of passing the Sentence. ('?)

Incouvenient and contrary to usage to name the
Place. (*3)

Time in confinement, sometimes deducted by the
Comr. in Chief. (*4)

Sometimes when the Regt. of the Prisoners is
ordered to march, they are ordered to march as such,

. and to undergo the unexpired portion of their Im-
prisonment on the arrival of the Curps at the new
destination, (*5)

Sentence sometimes partly confirmed. (*°)

Sentence—(mitigated)— A pothecary “ from reduced
to the Rank of Asst. Apothecary, and placed at the
bottom of the List”—to be 10th on the List. (*7)

Sentence of Suspension of an Officer from Rank and
Pay remitted, as being in debt, it would still more
embarrass him, (*8)

Sentence to be communicated to Prisoners as soon
as approved. (')

Sentences on N. C. 0., Staff Sergts., &e.—Court
may sentence to be dismissed from Appmt. or to be
reduced, &c.—but not to be sent back to their Corps,
&e. may recommend. (*)

Deserters—(Native Soldiers)—Sentence of Death
has been commuted to Imprisonment with Ifard Labor
for 14 years, (*) .

A Sentence of Solitary Imprisonment has been
mitigated to Imprisonment. (*)

In a case of Mutiny—Sentence of Death remitted on
condition of Solitary Imprisonment for 2 years. (*)

(") Cir. J. A. G. No. 14, 12th Jany. 1836.

('*) War Office, 5th July,1833—and K. T. in India, 16th Nov. 1834,

(1) G. 0. C. C.25th (21st K. T.) July, 1834 and 26th Oct. 1835.

(1) G. 0.C. C. 29th Oct. 1835. (**) G. 0.C. C. 7th Nev. 1835,

('%) Camp-followers Sentenced to be flogged, and to Hard Labor
in Irons for 8 years—former part not confirmed.—(G. 0. C. C. 12th
Augt. 1824.) -

(" G. 0.C. C. 25th Augt. 1826. (1®) G.O. C. C. 8th July, 1826.

(*) G. 0. C. C. 23¢ Sept. 1836. * Soldiers have under the
Articles of War, in certain Cases the Right of Appeal.”

(®) G. 0.C. C. 23d Sept. 1826. (*) G. O. C. C.20th June, 1826,

' (®) G. 0.C, C. 5th July, 1833. (¥) G, O, C.C, 4th May, 1830.
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A—N. C. O.—Reduced and Sentenced to Trans-
portation. (*') )

In the Navy thare is no Secresy as to the Sentence—
bat only as to the Vote or Opinion of any Member. (*)

Native Christians—Lr. J. A. G. 16th April, 1836,
states thatthe G. 0. G. G. of 1. in C. 24th Feb. 1835,
‘ does not extend to Christian Drummers or Musi-
cians, who are governed by the Rules laid down in
the Articles of War for the European Troops. It

only affects Native Soldiers not professing the Chris-
tian Religion.”

Sentence.

SENTRY—DProperty not made over to, fault of Seotry.

N.C. 0.(™)

Must be supported in their duty—an Officer dis-
missed for striking a Native Sentry. (7) '

The nnmber at night over Treasure should be in-
creased. (**)

Servics of Soldiers—(Regtl. Board) —When not a
suflicient number of Captains present, at the Head-
Quarters ol a Regt. to form a Board, the Officers
next in Seniority may be selected. (*)

Sure Boarp—(Transport Ships)—No Smoking
between Decks—no Lights, except in Lanterns. (*)

SicNarTURE—The Signature of Officers to Official
Papers, expected to be in confirmation of their correct-
ness ; and it is their bounden duty to afford such a
portion of attention to what they sign as may prevent
errors, and give due weight to their attestation. (*)

Sovnpikrs—(Native)—Invalided from a Regt.
amenable to trial for Offences committed previous

Services.

Ship Board.

Signature,

Soldiers.

thereto, by a Court superior o that of their Regt., to ~

which they no longer belong. (*)—See Jurisdiction.
Refusing to obey Orders—Soldiers refusing to obey
an Order distinctly given, or resisting the authority

(#) G. 0, C.C. K. T, No, 29, 23rd March, 1835.

(®) McArthar, Vol 1. p. 207, (%) G. O. C.C. 10th Decr. 1822,

(#) G. 0. C. C.22d (K.'F. 17th) Sept. 1827, censuring there being
two by Day und one by Night!

(%) G. 0. C. C.2d July, 168306. .

(*) Cir. Lr. H. G. 16th May, 1832,

(*) G. 0. (No.513) H.G. 14th March, 1834—=See also Genl.
Regns. and Ots, p. 321,

(31) G. 0. C. C. Lith July, 1836.

(**) Lr. No. 1333—Adjt. Genl, 17th July, 1834,
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of a N. C. 0., to be confined without allercation, and
be immediately reported to the Captain of the Troop
or Company, or to the Adjt. (*)

StopeacEs—Soldiers have been put under Stop-
pages for breaking a Lamp in the Barracks. (*)

Of one Penny a Day of Pay for 2 years, commencing
from the expiration of the period for which he is at
present under Stoppages. (*)

Soldiers are placed under Stoppages for losses by
neglect of duty while Sentry ; said to be proper under
G.0.G.G.in C. 7th May, 1819, (*)

Should not be inscrted in a Sentence for obtaining
Money under false pretences. ()

In a Case of Theft Stoppages have been directed to
be ‘made (“)—but, not at present sanctioned in the
Company’s Articles of War.

Stoppages of the allowance in lien of Beer or
Liquor, to commence on the expiration of the Impri-
sonment (*)—Article 51.

All Allowances, excepting Pay-proper, ¢ are liable
to be put under Stoppages, for the Recovery of law-
ful Retrenchments—unless specially ordered to the
contrary by Govt.” ()

SuNDAY—A Court of Criminal Jurisdiction has sat
over Saturday, and continued the Proceedings during
part of Sunday morning. (*')

SusrENSION from Pay—‘ When a Court- Martial
intends that a Culprit shall be mulcted of his pecuniary
resonrces as a punishment for Crime, they will be
particular in stating whether their Sentence goes to all
Pay and Allowances, or that it is to operate on part
only.” (*)

From Rank, Pay and Allowances (Company’s Offi-
cers) under Sect. XIV. Art. VIIL.—1If a Court
intend to suspend an Officer from bis allowances, as

(**) Cir. H. G. 24th June, 1830, para. 7.

(*) G.0.C.C.22d August, 1854, (**) G, 0.C.C. 31st Decr, 1834,

(") The article should provire for the Case.

(7) Lr. No. 48—J. A, G. 3 Feb. 1835.

(* G. 0. C.C.3d May, 1828. (*) G. O. C. C. 16th May, 1836,

(*) Pay Regus, .

(*) Trinl of Cochrane and De Berenger, and see Ste. Tri, vol. 1,
p. 763, (1553, A. D.)

(*¥) G. 0. C.C, 27th Oct, 1835,
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well as pay, must express in the Sentence, ¢ rank,
pay, and allowances ; otherwise, he does not lose
them.” (*)—See Pay.

TRANSPORTATION—Soldiers at New South Wales
kept to Hard Labor in Chains. (*)

Soldiers often commit Crimes in the hope of being
transported (‘Sydney’d )—and where a Soldier ex-
pressed such a hope, the Court sentenced hjm to
Solitary Imprisonment ; which, it was remarked, was
ajudicious punishment in such a Case. (")

There should be no specification of Place, (*) but
‘ Transportation, as a Felon, for years. ()

TrEASURE—The Comr. in Chief highly censured
Conduct, where there were two Sentries by day, and
only one at night—and where the person who had
access to the Tumbrils containing the Coin, was a
brother to the Treasurer, and not a Servaut of Govera-
ment—and remarked * when examples of such care-
lessness are. set by those in Authorily, it is little
surprising that snch results (2,000 Rs. were stolen)
present themselves ; and where sums of public Money
are lost under such circumstances, Officers in Com-
mand mustnot wonder if they are held strictly responsi-
ble for the deficiency—and calls upon all Comg. Officers
to take care, that the Orders given to Guards furnish-
ed by their respective Corps, are always sulflicient to
meet the object in view, and are clearly explaived to
those who have to carry them into execution. (*)

) Lr. Secy. Govt, Mily. Dept., No. 95, 7th Nov. 1833,

4) G. 0. C. C. 6th (K.T.3d) Juue, 1834, and referring to
G, 0. C. C. 24th May, 1830.

4) G. 0, 23d (K. T, 20th) June, 1834. S

%) Cir. J. A. G. No, 11, 12th Jan. 1836. (") For Life, 14 or 7yrs.

(* G, 0.C.C.2d July, 1836—aud see G. Q. C.C. i18th June,
1836, in which' H. E. veferred to ignorance of Section 201h, Standing
Orders of the Army, (Conduet of Guards and Sentries ) and owing to
the Fscape of a Prisoner from n Guard published—( Sce G. 0. C. C.
20¢h Muy, 1836) the following order 1 addn. to that Section, para.
7, *“ and no Sentry s ever to be left upon his post, without being
relieved, fora longer period of time than twn kours, provided the
guard from which the Seutry is posted affords the means of relief ;
but, ¢ in cases of any peculiar severity of Weather, Sentries may be
relieved more frequently, at the discretion of the Cowr, of the Guard.”
Add as an addl, purd., to be numbered 21 of Section 20, :

Transporta-
tion.

Treasure.
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TriALover and Sentence, &c. approved—Prisoner
should not be detained in Confinement. (**)

By inferior (Regtl) Ct.-Martial ,under Act 85—
meant in the Case of Recruits, and (before) good Sol-
diers—to give them the benefit of the most lenient
course of Proceedings (“)—and on a Charge which,
according to the Classification of Crimes and Panish-
ments, would, under ordinary circumstances, be tried
by a Superior Court. (')

New Trial—\Vhere an Arty. Soldier at Dum-Dum
was tried by a Regtl. Ct.-MI. for a Crime strictly cog-
nizable by a Genl. Ct.-ML the Case was submitted to
the Genl. Officer Comg. the Division for approval ; (%)
who, it is said, rcferred it to the Comr, in Chief, who
cunsidered the Procgs. illegal ; and ordered the Pri-
soner to be tried for aless Crime by the Regtl. Court. (*)

Where u Man was tried for breaking his Arrest
before the decision of his former trial (‘) was known—
the J. A. who conducted the furmer and present trial,
was sworn, and declared the furmer Procecdings
to have been conducted by him ; and were forwarded
by him to H. E. the Comr. in Chief, and were the
Proceedings on the said trial. (*)

Trial de novo—*¢ Evidence of former trial read (with
consent of both parties) over to the Witnesses ("re-sworn)
and confirmed by them.” (%)

 As it sometimes happens, that it may be necessary for Sentries to
have their firelocks loaded, to deter Prisoners from attempting to
escape, or for other reagons, the Comr, of a Guard may order one, ot
more Sentries to load ; and in such case, the louaded firelocks way
be transferred from the Sentry going ofl duty to him who comes on.”

¢ But this is only to be done on important occusions ; and when
dope, the Conar  of the Guard is always to see the Cartridges with-
drawn from the firelocks hefore the Guard is dismissed. In case of
a waste'of ammo, by uselessly loading, on trivial occasions, the Comr.
of the Guard will be held pecuniarily responsible for the value of
the Cartridges ”—See also Ficld Exercise and Erolutions of the Army,
1833, p. 299 to 305—there are sometimes double Sentries,

(*) G. 0. C. C. 23d Sept. 1826.

(*) Cir. No. 649—War Offlice, 23d Nov. 1829,

(1) Cir. No. 658—War Office, 24th March, 1830,
L (? I) Under G. ©). C. C. 18t F'eb. 1821—the Sentence exceeding 800

ushes.

(®) As the former trial was illegal (9 or 10 years ago.)

(Y dee G. 0. C, C. 1t Deer. 1828,

(5§ G. 0, C. C. 29th Decr. 1828,
(°) Tyuler, p. 133—80 in Lord G. Seckville’s Case—~—See Depositions,
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V.

VERDICT—See Finding, p. 163.
Voris—Ther® must be a Majority as to one Spe-
cific Punishment—suppose

7 Officers voted for Discharge.

5 Ditto ditto Suspension. The Majority of

the unanimous votes

1 Ditto ditto Degradation, d t deci

1 Ditto ditto Reprimand. Z[’,e s‘f,fteﬁze o:‘c:.g:

2 Ditto ditto Acquittal, Court—for 9 is the
i—é- Majority of 16,

The J. A. must propose to each Member of the
Court to re-vote, till 9 votes are obtained on any of the
above, or any other Punishment (")—in Cases where
a hare Majority is legal —where 2-3rds are required
the same principle would prevail in obtaining 2-3rds.

Vorine Members acquitting, must still, if the
Prisoner be couvicted, vote as to a Sentence. ()

W.

WARRANT—( Copy ) of the Genl. Oflicer’s, Comg.
the Division, signed by A. A. G. sent to an Officer
officiating as J. A, at a distant Station. (°)

Wirg—See Evidence.

WITNESSES, tampering with—a Native Officer who
had been appointed President of a Native Gl. Ct.-ML
discharged the Service. (")

Native Witnesses—remarked on by Ct.-MI. as unfit

Verdict,
Votes,

Voting.

Warrant,

Wife.
Witnesses.

and unworthy to remain in the Service—discharged

by the Comr. in Chief. (")

List of, to Prisoner in all practicable Cases. (**)

In a Case of Murder the Court-M1. have remarked on
the unsatisfactory Evidence of Medical Witnessés. ()

If a Witness is in arrest should not be released
therefrom while giving his Evidence—and replaced

(") Lr. No.2021—D. J. A. G. in charge of J. A.G. O. 16th Decr.
1833, .
(8) Lr. No. 256—J. A. G, 8th Sept. 1832.
Ev) G. 0. C. C. 25th Sept. 1832. (%) G. 0. C. C. 18th Oct. 1825,
1) A Havildar and Sepoy Provl. Battn® G. O.C. C. 9th Sept,
1825.
() G. 0. C. C.23d Sept. 1826, (?) G. 0. C. C. 27th Sept. 1828.
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in arrest—an unnecessary, and unwarrantable exercise
of authority in the Court, (")

When a man who was an Accessgry after the fact,
was examined as a Witness on the triailof the Princi-
pal and afterwards tried; should not have been examin-
ed without intimation that his own trial was to follow
—or warning him of the possible injurions tendency
of bis Evidence to himself — (Disapproval of Sen-
tence, &c.) (*5)

Witnesses should be protected by Court from ubu-
sive langnage. (")

A VWitness’s veracity may be impeached, but not his
General Conduct as an Officer. (")

1f it is necessary to require a Witness to travel by
Dawk—(in emergent Cases,) the J. A. must make the
necessity apparent to the Officer Comy. the Divi-
sion in which the Oflicer is serving, under whose
authority the Orders should be issued. (**)

‘Where an Officer summoned on his Defence the
Qr. Mr. Genl. of the Army, it was said, the Govt. or
Comr. in Chief would decline to Order him to proceed
(to a distaut Station)—and Deft. would be obliged to
pay the expense, (“)—See Wilnesses, p. 125,

Witnesses—Evidence De bene esse of those leaving a
Station, &ec. p. 125.

Non-Mily. Witness enter into recognizances before
the Magistrate, to appear at a Ct.-Martial. (*)

Expenses _allowed to Witnesses—‘* The Practice of
all Cts. of Justice, that the Persons at whose requisi-
tion they are summoned, should defray the expense
of their Witnesses”—¢ resolved that it be a standing
Rule, that the Charge be paid by the party so sum-

4) G. 0. C. C. 16th Decr. 1829,

(**) G. 0.C. C, 30th March, 1832.

(') G. 0. C. C. 25th Oct, 1834.

(') G. 0. C.C.20th Nov. 1834~—If a Witness has committed a
Felony, the Conviction and Judgment must be proved—if he has
undergone the Sentence he is a legal Witness—except the Conviction,
&c. were for Perjury—dJervis, Coroner, p. 233,

('¥) Lr. A. G, No. 318—19th March, 1820—this Order confirmed by
the Comr. in Chief would pass the expense oa ils being submitted to
Govt. (Lr.Secy. Govt. Mily. Dept, No. 407—26th Feb, 1830,~See
G. 0.C. C. 31st Decr. 1529,

i‘“) Lr. No. 605—J. A. G. 29th Dec. 1834.

*) Lr.J. A. G, No. 1917—22d April, 1829,
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moning—the Govt. reserving to themselves the Power
of indemnifying (which they mean to do) except where
it shall plainly appear that the Evidence has been
wantonly and unnecessarily called upon.” (*) .

Where a Witness, as appeared in Evidence, circu-
lated Reports, relating to the Prosecutor’s wife, which
he in Court denied on Oath, the Court placed him in
Arrest, until the decision’ of the Genl. Comg. in Chief
should be known. (%)

Witnesses not on the List may be examined. X"

Witnesses (Amnesty )—J. A. 1 am directed by
the Court, to inform you that, in consequence of the
Amnesty, it is impossible you can in any point of view
criminate yourself, by declaring any thing you know
relative to the Transactions (Mutiny) at Seringapa-
tam; and they, therefore, caution you, not to injure
yourself by withholding any information.” (*)

In a Case of Murder Depositions of the principal
Witnesses were taken in a private room in the Coun-
cil Hall before 3 Magistrates, and next day a public
examination took place at the Town-Hall, when the
Depositions were read over to the Prisoner, aud he
was committed for trial, (*')

The objection to the Evidence of a Deserler is not
valid. (%)

WomEN—Comg. Officers may direct their Allow-
ance to he stopped for misconduct. (*)

WoUNDING—under Section 60, 9 Geo. 4, c. 74,
to insert in Charges the words ¢ with the intent to do
some grievous bodily harm.” (*")

(®) M. C. 19th Ort. 1775, in O. J. A. G. Lr. No. 792—5th Jany.
1824, A Witneas who had come from the Rules of the K. B. asked
for his expenses before he gave his Evidence—the Judge told him, that
this wus not a Case (action against Bankers) in which he was entitled
to d nmand his expenses—Witness said he would consent to be com-
mitted, rvefused to be sworn—committed to close custody in New-
gate.””  Disney v. Wright and others before C. J. and a Special Jury,
13th Feb. 1833, )

(**) Asst. Surgeon Munro—on the trial of Capt. Clarke, 77th Foot,
at Glasgow—U. 8. J., No. 87—1I'eh, 1836, p. 270.

(®) Lt.-Col. Bell’s Trial, (Madras) Nov. 1809.
(*") Near Truro—(Plymouth Journal) March, 1830,
(®) G. 0. K, T. No. 14—15th Oct. 1831, (%) Pay Regos.
(*) Lr. No. 284, 0. J. A. G, Gth June, 1835,
L2 *

Witnesaes.

Womeu.

Wounding.
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Two Maeaths without leave—Ct.
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ACQUITTAL

Of full degree and guilty of less,
162,

Act

9 Geo. 4, c. 74, should be declar-
ed applicable to the Indian
Awmy, (1) 5, 7, 8

Act (Muriny) Kina’s.
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in it, 5.

Clnu\e 3 defective, 99,

Ditto 8 ,, (%) 82.

Ditte 10 ,, (°) G8.
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Ditto 28 ”» 80.
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»” » -
» 70 » 10?.
»» 77 » o 55.
2 -81 »”»” ( ) 72-
M 84 » &7,
”» 85 . (1) 53,
» 101 2 75.

King’s Art. lll del‘ectwe, 98.

” 21 g) 31.
9 139 111,
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Section 1. defeotive, 1.
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Section I. Article I. 39.
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I X. ) 1. 45.

2» XI' » III- 46.

., XIV., V. 92,
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¢ See also Precedents A. B. C, precet.ling this Index.
(%) 5,—in Index means—note (**) of page 5=~and so throughout the Index.
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ArTs. oF War (King's.)

Which should in the Company’s.
Articles 25, 26, 27, 28, 29, 30,
required in Company’s, 79, 80.
Arts. 45, 46, 47, 48, do. 81, 82.
5 6lyeiriseesnneenndo, 83,
» 69,.. ..do. 75.
s 80,.eiivieeieni.do. G4,
» 8l do, 70,
5 83 iiiecreenaniedo, 86,
» 84, veesenndog 57,
3 89y iieiiriininindo, 87,
» 58,
91,
. 92,
75,
9 11y ceeieicaninniido, 94,

AcTIoNS.
Personal, (77) 33.

AroLoGY

Should, in certain Cases, be in
writing, () 159,
APPEAL.
Fresh evidence when, (**) 17.
To House of Commons, (72) 3I.
As to District Cts.-MlI,, (') 135.

APPROVALL.
Synonymuas, with confirmation,
(%) 24, 51, () 162, (& 1) 166.
ARBITRATION
When binding, 203,

ARMY.
Two-thirds out of England, 75.

ARREST
From debtof Soldierstoo low, 3!.
Should bn rendercd moire difli-
cult, (') 99, 101,

ARTICLES OF WAR,
Persons amenable to, 1.
King’s and Company’s should
be circulated to Ofiders, &e.
of both Services, 112—see Act.

Ass1IGNEES (Tnsolvent. )
. Right as to Iaterest, (*) 197,

INDEX.

B.

Beer
Should be given to Soldiers in
licu of Spiiits, (°) 90.
BiLLs or EXCHANGE.
(**) 193.
Boarp (Regtl.)
To discharge Soldiers, 88.
As to Wounded Oflicers, 91,
Brever OFricers
Amenable, 1.

C.

Cavp-FoLLowERs
Not inlistcd Soldicrs, 1.
CANTONMENT.
Police of, (*) 77.
CASRIERING

Usual in King’s Army instead
of Dismissal, (%) 108,

CHALLENGES ((Duel.)

Punished differently in King's
and Company’s Army, 453.

CHALLENGES.

( At Cts.-Martial) not at Regtl,,
62, 131—see (°) 132.

Said to be at District Cts,-MI,,
132.

At Genl, Cts.-MI., 132.

Rule proposed, 135.

Legal Rules as to, (1Y) 135,

How not usually affeet Sol-
diers, (**) 135.

When J. A. should Challenge
Mewmbers, (17) 135.

Challenges of Members, 170,172,

CHARACTER .

Of Officer, falsely accused, 74,
General of Prisoners, 146.
Of Witncsses, 147.
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CHARGES.

Addl. when, (%) 23,

Should not be i strong Lan-
guage, 74.

Notto be vague or indefinite, 87,

Accurate and precise, 113.

Not to overcharge, 117,

Should not be kept back, 114.

Should always be revised, 119.

To be in plain language, 120.

As 1o Addl. Charges, 121, 121.

Not2f0t 2 Non-Mily. Crimes, (*)
122.

Copy to Piisoner, 124,

Shonld be rend befvre Arraign-
ment, 131,

Cliarges may be altered, (%) 131.

Should not be read to Witness-
es, 141,

CIRCULARS
Should be sent to J. A. (') 13.

Comr. 1N CHIEF.
Use of Remarks by, 74,

ComaG. OFFICERS

Of Regts. should have more
power, () 54.

To minutely investigate Com-
plaints, 116, (%) 120.

COMMUTATION.

Comr. in Chief’s Power of, 8, 1!

Civil and Mily. Cascs, 9.

Concurrence of G. G. reqd., 10.

Consent not required as to Eu-
vopean Soldiers, (*) 11.

No autho:ity in Native Articles
of War, (%) 12 .

Should be from a Sentence of
Death to any less .punish-
ment, (¥) 12.

Comg. Officer of Regt. cannot
commute, 12.

COMPLAINT -

By Non-Mily. persons how trans-
mitted, 121, .
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Conpucr.
Go‘?d, of Soldiers, reward, 86

(°) 88.
Notice of good and bad to Pa-
rishes, 87.

Conduct noticed, without trial,
somelimes proper, 116, 120.
Conduct scandalous, infamous, .
different punishtent in King’s
and Company’s, 72, (°) 109, (**)

1o, 117.

CONFIRMED.
(1°) 62—see epproved.

CoNTEMPTS
Of Court, 141.

CONVICTIONS.
Previous, argument as to, (¢) 43;
Should be in Company’s Amy,}t.

57.

Not of Civil Crimes, but shoald
be, (°) 58, () 124,

Should be imperative, in all
Cases, (* & *) 58.

Notice of, to Prisoner, () 59,

May be for different Crimes
(Mily.) 123

Recommended to be before find-
ing Guilty, (%) 123.

Summary by Cowg. Officer, (*')
124,

Certificates o. Civil, (") 124,

CorrorAL PUNISHMENT
Whatcan be substituted instead,
65—see 67, (° & )70, (%) 80,
(*9) 86.
Restricted 21, 65.

CouNsEL o
Fur Prisoucr, 140.
Cour1 oF INQUEST.
Raules proposed for, 173, 176 to
180.
May be held any Day, 174,
May Suhmon any Witnesses,
174.
May confine suspicions persons,
7

174.
Report to Comg, Officer, 175, °

M2
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Crt. oF INQUEST==("contd.)

Evidence, material, in writing,
Accused present, at the disore-
tion of the Court, (®) 176.

Open or closed doors, (°) 176.

May hear Evidence on both
sides, ('°) 176.

Medical Evidence of greatim-
port, 177,

Opinion by Court of cause of

Death, 177,
Form of Verdict, 178.
Signed by all Members, 179,
May be revised, 179,
As] ;«; Suicides, unchristian Law,
Certificate for Chuplain, 179.
Copy of Inquest may be given,
180

Deod;nds recommended, 180.

CourTts oF INQuIRry.
See Accusation, 113.

Are submitted to Comr. in Chief

by A. G. (") 115,
To send List of Witnesses with,
116,

Rulesproposed for, 169, 170, 171.
Should give no opinion as to
Mily. Conduct, 170, (*°) 172.

Declaration on Honor, 170,

Witnesses should be free from
Arrest—no QOath, 170.

Accused should be present, 171,

Court closed or open, 171,

All Members to sign, 171.

No Copy of, except in Cases of

property to be valued, 171.

May be held after any Iapse of

time, 473.

And be revised as ofien as
required, 173.

No opinion to be given, (') 173.

SworN Court oF INQUIRY

Proposed in Cases of Murder,
&e., 171,

Rules proposed for, 172.

No opinion to be given, (*¥) 173.

Rt;;i;ed as often as required,

INDEX.

CourTs-MARTIAL

On N. C. O. and Soldiers with.
out reference, (*’) 14, (*) 116.

Mode of sitting at, (') 93.

Number of in India, (}) 113.

Not to be put off till distant
time, (%) 114,

Are tojudge of New Matter, 159.

Ascertain correotness as to ta-
king Votes, (*) 161.

Must exhaust Charges, (* & ¥)
168,

General Cts.-MI. might have less
Members, 18, (*7) 19.

District Cts.-MI. recommended
for Company’s Army, 52.

Dett. of 3 Offficers, if to try Offi-
cers, 19,~want of power, (°)
68,

Detachment, 62.

Regtl, Dett., 63, 64.

Company, formerly, ('%) 69.

Cts-Martial (Regtl.) are num-
bered 1, 2, 3, yearly.

Courts oF REQUESTS

Now as to 400 Rs. () 32.

Extension of Amt. recommend-
ed, (¥) 33.

Pitff. and Deft. may be both
sworn, 36.

Execution should he only in ex-
treme Cases, 37.

.Instalments should be moderate,

7.
Regtl. Cts. recommended for
Soldiers, (*) 37.
Instalments and Security, 39.
King’s Soldiers are amenabie to
now, 99.
Increase of Debts in the Mily.
Courts in India, (*) 108.
Should sit the whole montk, 180,
There should be one¢ Court, 181.

A.

AcTioNs, amt. proposed, 191,

AcTiONS, limit of, 193,

AGENT, sue by, 182,

AGREEMENTS, 187, 190, 202,
when none, 200, 202.
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Cr. or REQUESTS—("contd.)

APPeAL to the Supremeo Ct., 208,
APPRENTICES, 197,
ARBITRATION, 303,

B.

Bankrurt and Insolvent, 196,
BiLLs of Exchange, (*) 193,

C.

- CARRIER, 196.

CrLaiMs in open Court, 181.

CLERK to Court proposed, 2086.

Como. OFFICER may point out
Errors, 208,

ConvEMPTS, 204,

CONTRACTOR, 185, (Y7) 191—and
Agreements, 187,

Costs proposed, 206.

CREDITORS, 209.

CREDIT ruin of to the Army,
216, and see 103.

D.

DEeBTOR leaving country, 203.

Desrs, priority of, 200,

Decrees should be published as
soon as made, 181, 206, 208,
209.

Derr.”s Claim, 205.

Derr. dead, 198—should be free
from Arrest, 199,

Derrr. not appearing, 199—sued
by mistake, 200,

DEeLIvERY of Goods, 204,

DismissioN of Causes, 201.

DivipiNG not Debt ; except,
182, (**) 193, 202

Dusrookee none allowed, 201.

E.
ExxecurioN of Decrees, 208.
F.
FaLse Claims, 205.

Fing, destruction by, 188.
Fnrauvps, no recovery, 204, 208,
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Cr. oF REQUESTS—("contd.)

G.
GaAMBLING Debts, 197, 203.

H.

Hinpu Law, 213.

HigrE of Boats, 190.

Hige of Houses, 202,
Hussanp and Wife, 193.

I

IMPRISONMENT, 208.

INDEX of Pliffs. and Defts,, 181,

INsoLvENTS, 196,

INSTALMENTS (new) and Secu-
rity, 207.

INTEREST on Bills, 186 — the
legal intorest, 192.

J.

JurispictioN as to Debts, 183,
(**) 192—no Criminal, 185,

L.

LavpLorD and Tenant, 187.
Lease of House, 190.
LotTerY Tickets, 202.

M.

Master and Servant, 196,
MEMBER sued, 200,
MisNoMER, 199,

Minors, 195,

Money lent, 192—not to Sol- %’

diers, (%) 193. *
MoouumMupsN Law, 210,
MoRrTGAGES, 191,

N.

Nativg against Native, 181, (%)
192, 210, 213,

.Necrigence and Accidents by,

(*) 189—Neglects, 202.

Nonsvirs, 201—on Merits, 182, & .
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Cr. oF REQUESTS—("contd. )
0.

Owner of House or Shop, 185.

P.

PARTNERS, 197,

Paurers, 196.

PawNeD Property, 202,

Pay-MasTER, 210,

PERIURY, 204,

PLEDGES, 198,

PLrrr. Dead, 198—free from
Arrest, 199,

PostroNep Cases, 199, 209.

Prices of sellers, different, 202,

Promissory NoTes, 185, (%) 193,

ProreRrTY in general, 191, (*)
192.

ProprerTY lost, 198,

ProsTiTUTES, 197,

PurcHase of Houses, &e., 190.

R.

Receipt how taken, 201.

Recister of Houses, () 190, of
Sales, 208, of Claims, 181, 210.

Rerairs to House, 188,

ResiDEnce to make amenable,

184,
S.

SaLe of Houses, &e., 191,
SaLes—see Register of.
SecuriTy, 198, 202,
Servants' Wages, 183,
Notice.
SeTs-oFF, desertion, &c., 183.
SINKING Amt. of Debt, 182,
StaTuTE of Limitation, 182,
Should be reduced, () 183.
SunsisTENCE of Debtor, 208.
Sue by Agent, &c., 182.
SUNDAY payments, 20V,

and

T.
TRANSFER of debt, 193,

w. .
‘Waces, Servants, 183—long

arrears improper, 200,

INDEX.

Cr. oF REQUESTS—("conid. )

WaARRANTY of horses, 199.

Wipows how far answorable for
husband’s debts, 194, 198.

W iTNessEs should be free from
arrcst, 199—refusing to be
sworn, 204.

Work done, 200.

ExD or Courts oF RequesTs,

C.

CrEDIT

Crying down, 94, 98,
Original Amt. limited, (**) 100.
Injurious eflect of Credut, (*) 103,

CriMES
Of Murder, should be always
tried by the Muly. Cts, 3.

CRIMES.
Felonious, &c. how tried, 55.
CriMEs
How tried in Madras and
Bombay Armies, 87.
CrimEs
" Not capital, 107,
Custom
Of the Army, (*) 168.
Custom
Of War, (%) 61, (°) 82, 110.
D.
DEeaTH

Or such other punishment un-
mcaning, (') 41.

Dests

Of 400 Rs. must be in Mily. Cts,
Requests, () 32—of Soldiers
should be regtly. settled, 37.

Of Soldicrs, rainous effect of,
94,

To Captains of Companies, (V)
97— prior claim, (%) 100.

Credit to Soldiers bad, 101,

Debts, Regtl, what are, 104,
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DErFAuLTER’Ss BoOK.

Evidence, 58, (°) 83.
Previous iustanges in not, if
acquitted, () 60, (%) 83.

DEFENCE

Should be temperate, 143.

Irrelevant or new maiter to be
thrown out, 153. .

To be strict to the Charges, 154,

No new Evidence, no Reply,
156-7.

Rules proposed for, 153, 157.

DeposiTion

May be taken by Comg. Officers
of Cantonment, (%) 245.

DESERTERS

Not sentenced to Genl. Service,
12.

Mark (D.) imperative, but sel-
dom awarded, 12, 44, (*) 56.

Amendment proposed, 13, 44.

DESERTION |

Defective punishment in Com-
pany’s Army, 42.

Previons Convictions should be
given in evidence, (*) 58.

If absent 21 days tried as Deser-
ter, 70—or if absent any pe-
riod, 71.

May be tried by District Ct.-ML.
(Art. 38), 71.

Desertions often owing to Credit
and Debts, 103,

DISCHARGE

With Ignominy, must be ap-
proved by Comr, in Chief, 55.

Regtl. Board to discharge men,
88—see Pensions.

King’s Soldiers—extension of
the principle, () 88.

Dearer in Company’s Army, (%)
89

Rules JSor proposed, (°) 89, 90.
DiscreTIONARYPUNISHTS.
See Punishments.
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District Cr.-ML.

May recommend to be discharg-
ed with Ignominy, clause reqd.
in Aet, 77, (%) 15.

Recommended  for Company's
Army, (*) 18,

District Ct.-Martial should be
in Company’s Army, 52.
Persons and Crimes triable, 53.

Dousr.

Prisouer to have the Lenefit of,
162.

Drawms.

Number allowed, (*) 84—Com-
pensation for, (7) 85,

DgreEss

On Ct.-ML. duty should be Light
in Warm Weather, (') 19,

DRUNKENNESS.

Habitual, 55, 59, 60, 83, previ-
ous instances—see Defaal-
ter’s, (*) 60.

Often owing to Credit, 103.

Punishment in Company’s Army

inadequate, 83.

E.

Errects AND CrEDITS

Of deceased Officers, 104—of
N. C. O, and Soldicrs, 107.
The Act relating to should be
enforced, 105, 106—should be

rules for, 106.

EwmBEZZLING MONEY.
55,

Eves
Tampering with, 54.

- F.

PALSE ACCUSATION.
Penalty of, 74. .
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FinpING

Guilt or Innocence, wholly or
partially, 163.

Not unanimous as to guilt, 164.

Rule proposed, 164.

The same as to Seutence, 164,

FORFEITURE

Of Pay, when restored, (") 44.

By District Ct.-M)., 54, 55—for
grunkermeu by Regtl. Cts.-

| .

Evidence of Forfeiture, (%) 83,
84.

In Desertion not to be in the
Sentence, (*%) 55.

In Drunkenness not in Compa-
ny's Ay, (') 83,

G.

“GamBLING Law
Agaiost, 101,

GEeNL. CourT-MARTIAL.

Should be held by order of Capt.
in certain Cases, 13.

GENL. SERVICE. ( King’s.
o)

Allowed by M. A.—prohibited
by Circular, (*) 12.

H.

HaLr Pay OFFICER.
Clause proposed as to, 1,

Hinbu Law.
As regards Debts, &e., 213.

Hour -
Of Sitting at Cts,-Ml, should be
unlimited, 27.

I.

IMPRISONMENT
Limited in King’s not in Cowm-
pany’s Army, 22, (°) 61.
. Solitary, effect of, gg.

INDEX.

INDIA
Limit as to English Law, (%)
203, .
INDICTMENT

Thrown out by Grand Jury, may -
try on Coroner’s Inquisition,
(M) 172, () 173.

INTERPRETER.
See Oatk, if no regular one,
(*) 30.
INsurANCE.
Rules as to, (*°) 189.

INTESTATE’S
Estates, 105,

INVALIDING

European Soldiers, namber of,
() 90.

J.

JUDGE ADVOCATE

To object to defeclive Charges,
113.

Should peruse Ct. Inquiries

- before a trial, 115.

To frame Charges, (') 117.

May Challenge Members, 136.

As to Reply—See Reply, 150,
151, 153.

Summing up when, 153.

The proper person to do so, (%)

Summary of Evidence how made,

(') 160.

J. A. should be re-appoiated to
King’s Regts.

JURISDICTION

Of Genl. Officers should be as to
all Troops in, though not be-
longing to, their Commaund,

14.
Of Courts-Martial, 131.
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K. Muriny Acr.

s Persons amenable to, 1. .
Kina’s Troops. Transportation should be in
See heads. ¢ Clause 1, ( King's) 2—Clause
L 12 should be altered, (*°) 19,20,
. Amendments in Company’s pro-

posed (4 Geo. 4, c. 81.)
LiBEL. In Section 1I. defective, 5, 7.
Diffce. Criminal, and for Da- » IV.EVIII. do. 8,9, 11.
mages, () 111. ” XV. do. (*) 14,
Livir . L G oo oo
: . o. L]
As to time of {trial, (*) 114—not :: XXII. do. 318, 21,
in law; except. »  XXVI do. 21,
LiNE oF MARCH. s  XXVII do. 22, 26.

Offences on, G4, 75—rcporis
made of Punishments, 88.

M.

Majorrry.

Votes, laid down for Regil,
should be for Genl. Cts.-MlI,
") 25.

MALINGERING

And Maiming, 54.

MEMBERS

Not to quit Court without leave,
93.

List of, to J.A. before Trial, 136,
(°) 137, if not present, 137.

Members have divulged irregu-
lar mode of taking Votes, (*)
161, (") 162.

Mivry. PoLice
Proposed, (*) 66.

MISNOMER.
Plea of, 138,

Money
Lending to Soldiers impreper,
102, ’

MooHUMMUDAN Law
As to Debts, 210.

MuTINY.
Company’s Soldiers not trans-
portable for, 10, should be, 41.

» XXVIIL not reqd. 24,
”» XXXI. defective, (°7) 30,
w XLIX. do. 104,

” LV. do. 32.
" LVIL.  do. 32.
v LXIV. do. 39.

See also Articles of War above,
and Mutiny Act.

MurbER
Punishable under the Act 9, Geo.
4, c. 74, different(rom 39 and 40
Geo.3 and Charter of Jus., 7.
Sentence of Death has been
commuted to Transportation
for Life, (*) 11.

N.

NEw MATTER
Court to decide on, 159,
N. C. O. reduced before Impri-
soned, 61,
Might be employed in Station
(Mily.) Police, 79.

0.

OatH
To Witnesses omitted in Com-
pany’s M. A.and Articles of
War, 22.
New fér Members proposed, 23,
(*) 92—for J. A,, 29—for In-
* terpreter, 20—for the Courts of
Requests, 35.
Secrecy as to Votes useful, (*) 68;
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OFFICERS

If triable by Dett, Ct.-MI. of 3
Officers, (%) 19,

Company’s may be dismissed by
King, (V) 45.

Should be acquainted with
Ct.-MI. duties, (*) 129,

P.

Pav
Daily, how far bad, (**) 46.

PeNsions
To discharged Soldiers, 88,

PEeryury.
Subornation of not provided for,
39,

PrEA
Refusing to plead, may record
not guilty, 138.

Povrick. '

Mily. proposed at each Station,
4 66, (%) 72.

Police Troopers, 78.

Police should not be under two
Officersin a Cantonment, Com-
missariat Officer improper per-
san, (%) 77.

Ezxpense of new, how proposed
to be paid, (%) 77.

PRESIDENT
Not casting Vote, 162.
Duly of, 93.

PRISONERS .
Marching with Regt. under Sen-
tence, (') 86,
Not pleading, or standing mute,
or insane, (%) 138.
Character of, 146,

PRrocEEDINGS.
Copy of Genl. Ct-Ml. only, 30.
Should be immediate, 31.
Publication of, how prohibited,
139. | N
Read over, or not, as Court wish,
«  Or parts, 160,

INDEX

Promissory NoTES.
(*) 193.
PROSECUTION.
No irrelcvant matter, 153.

PROSECUTOR.

Objected to by Prisoner, (*7) 24.

Comg. Officer not advisable, 126,
128, 130,

J. A.should be, 127, 129, (**) 143.

Adjt. should not be, (') 127,
129, 130.

Joint-Prosecutor when incon-
venient, 127, (%) 129, 130, 158,

Should not be the injured par-

ty, 128.
Short address (if any) best on
each Charge, 142.
Tobring.all forward atonce, 158.
Awkward sitaation of often, 158,
Frenck have a public, (") 163,

ProvosT-MaRrsHAL.

Daty of, 65—and of Assistants,
75—Raules for, 77,

Constabulary Force recommend-
ed, 66.

Provost-Serjts. for Police, 75—
permanent plan for, 76,

PUNISHMENT.
Discretionary, 107.

Q.

QUESTIONS
To be decided by Court, 148.

R.

RANk

Of King’s and Company’s Offi-
cers, 11,

Rark.
Delay in accusation, suspici-
ous, (%) 115,
RaTIoNs.
No Liquor as, in Colonies, (7) 85.
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RECOMMENDATION.
Votes as to, (%) 164—Majority,
167.
As to a Sentence of Ignominy,
166,

Number recommending should
be knowa, 167,

ReacisTer

Of Houses should be general,
**) 190,

RrJoINDER

None, if no new Evidence in
Reply, 155 — both ircegular,

160 — and more so a Sur-
rejuinder, 155.
REMARKS
Of Courts, rclate to all matters,
17.
RerLy.

Right of in J. A., 150.

Not to private Prosecutor, 156.

Never in the Navy, 151, 154

Disapproved of it no new matter
in Defence, 151, (') 152, (*")
159.

By J. A. to answer legal objec-
tion, ('9) 152

Not usual in Criminal Cases, 152,

Rules as to proposed, 133, 157.

Reply as to Military, not legal
points, except J. A,, 1564,

Rejoinder stopt if no new
matter, 154 — should not be
allowed, 156.

DMititary Writers disagree on the
point, 156.

REPORTERS
How allowed, 140.
Rerorr

Should be made to Genl. Officers
if dclay of trial, 116—see Line
of March.

Of Medical (Regtl.) Board, 92.
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Revision
Should include Finding and
QOpiuion in M. A,, 16, 17.
No new Evidence, 17, 167.
Where Character left in doubt,
74.
Without all the Mcmbers, 137,
Only once, 167.
Rules pr oposed for, 168.
REwarD

For Men of good Character
( King’s,) 86.

S.

SALES.
Commission on, (%) 105.
SENTENCE

Of Death not to be recorded-in
Mily. Cts.-MI,

Sentences, Commut.hon, Rule
proposed, 8,

Commutation, concurrence in,
should be required, 8, in
Death, or Transportation, 9,

Commuted on Condition of
Imprizonment, 12.

Concurrence, general, in the
Colouies (Civil Crimes ), 10.

Imprisonment Sentences of may
be reduced, why should not
those of Transportation, (*) 12,

Of Death 2.3rds in Finding as
well as Seatence, thu/ as
well as Civil Cases, () 24,

Members acqulltlng, must cone
cur in Sentence or Conviction,
25.

Sentence in, the Navy made
known at once,s (%) 59.

The advantage of immediate
publication of, G§.

Of each Ofticer should be read
out, (*) 161,

Tho French do s0, and is signed
by all the Mcmbers, (7) 163,
and so in the Navy, (") 167.

. Sentcnce how determined, 165,
* Rules propased, as to Murder
instead of Death, 1G65.
Approval of Sontence, 166.

3

N3
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SERVICE.
Soldiers, without Pay, do not
reckon, (®) 47, 48, (") 71.
Time of, bow restored, 71.

Sick.
Leave should be liberal, (*)92.

SoLDIER.
Meaning of the term, 1.
Striking or ill-treating, 75.
Deductions from Pay, 94.
Credit—see Cts. Requests, Debts.

Starr OFFICER
Research, more than talent,
necessary, ('?) 115.

SToPPAGES
For Arms lost, &e., 46, 55.
After expiration of Imprison-
ment, (") 86.

STorES
Purloining, 54.

SuicipEs.
Number of not great, (') 170--
ohjection to Verdicts of Felo
de se, 177.

SuspPENSION
From R, and P, bad, 47.

T.

THEFT
Tried as Mily. Crimes in the
King’s Ariny, when, 55.

TRANSPORTATION

Should be i Clause 1 and Scct.

I.M. A2

For other Crimes besides for
Desertion in Company’s M. A.,
10, 11.

Desired by some Prisoners, ()

12. .
The effect of as to India, 41.
Should be by District as well as
by Gonl. Ct.-ML. (*°) 54.
. Imprisonment with Hard Labor
often better, () 70.

INDEX.

TREASURE

If lost under charge of an Offi-
cer, (7) Yiv.

TriAL

Should not badelayed, (%) 114—
See Charyes.

No Secoud Tiial, (") 122,

Trial, expense «f, (*%9)

V.

Vorzes

How taken, 93, 160.

Equality of an acquittal, 161,

Questions undeeided, (%) 149.

President (King's) takes the
Votes, (%) 160.

J. A. proposed to do so ia all
Cases, 160.

Somctimes written on Paper, (4)
161, (') 162.

Of each Officer should be 1ead
out, () 161.

Majority is required; exeept, 1451,

In a Sentence of Death 2-31ds
as to Finding and Seutence,
161.

President, no double or casting
Vote, 162, (') 164.

French mode in favor of Prison.
er, (') 163.

“Written Votes, advantage of, (7)
163.

As to Sentence, 164,

Acquitting Members, must vote
asto Sentence on Conviclion—
Rule proposed, 164,

w.

‘WARRANTS

To hold Courts-Martial should
be abolished, 3, (**) 13.

Delay of Justice owing to their
existence has taken placo, 14,

If retained, should be altered, 14,

Separate Warrants for District
Cts, not reqd. 15.



INDEX.

WARRANTS—( continued.)

Of Genl. Officer, and J. A.
should be by @ovt. while in
Office, (*) 15,

Warrants are inconvenieat, 16.
WITNESSES

Should be free from Arrestbefore
Regtl. and all Courts, 28.

An Oath proposed for those
before Cts. of Requests, 35.
Perjury of should be as to Sub-

ornation of, 39,

291

WiTNESSES—(continued. )

Rendered legal, in Felouies, if
have undergone their Sen-
tence—(cxcept Perjury,) (%)
124.

List of to Prisoner, in all prac-
tical Cases, 124, 125.

Examinations of de bene esse,
125, (17) 126.

‘Withdrawn till called for, 139,

Examination of, 142.

Character of, if creditimpeach-
ed, 147,

|



ERRATA.

R ——

P. 1, text, line 11, aftcr ¢ as,”
add “ rendering liable.”

Note (3. 1. 8, add * tried in
Septr. 1829.”

P. 3, L. 19, dele * as.”

P. 4, note (") I, 17, should be
¢ are four-fold,” -

P. 26, lastline, do. * have been.”

P. 27, line 16 bottom, ¢ Time”
net ‘ Times,”

P. 33, Note () top line, after
“ Property” add *‘ or damages for
property.”

P. 36, Note () 1. 6, “ propose”
not “ proposed,”

P. 37, 1. 7, in certain ¢ Cuses”

P. 41, 1. 15, “ Thereis a very,
&c-’,

P. 44,1, 28, ¢ Orders such, &ec.”

P. 61, 1. 3, ** Panishments.”

P. 64, Margin, after clanse 10,
Anul. M. A, add “ Art. 80.”

P. 77, Note (®) 1. 5, “on (he
score,” &c.

P. 94, 1.8, ““ Should he used, &e.”

P. 99, L 21, “ not repealed.”

P. 102 Note (**) 1. 2,a *“ D.0.”
not “ G, O.”

P. 103, Table add ““ see p. 216.”

P. 109, 1. 14, “ Ar¢. I11.” not
“ Act I1.”

P.113, Note (') 139 1n year, 1834.

. 123, Heading line should be
¢ Former Convictions.”

P. 124, do. “ Copy of Charges
to Prisoner.” -

P. 125, da

P. 126, do.

P. 127, do.

P. 128, do.

P. 132 I
Courts”

¢ Witnesses.”
‘“ Prosccutor.”
“ Prosecutor.”
‘“ Prosecutor.”
14, “ Court,” not

P. 140, top line should be
¢ arising from their.”

P. 144, Note(**) . 3, *“ advanced”
not advancing.”

P. 151, Note (") L. 10, presumed,
and L I1 ¢ ho attempts”—not ““ the
attempt;” and I, 12 dele “ and”

P. 174, Oath for Members, after
“ will” add ““ return a true Verdict
and that I will not.”

P. 179, Note (") 1. 4, ““a person”
—not ‘“ as person.”

P. 191 Note () Houses.

P. 200, Sunday, 47, 1. 2, *“ might
not be,” and I. 3 *“ and a Court of
Requests” not.“ but a &e.”

P. 200, 1.7, () put (*)

P. 200, 1. 6, bottom, text *“ with-
out any” not * with any”

P.212,1. 7 and 14 * Mortgagor”
not * ger”

P. 220, 1. 26, dele “ as” before
“ a remedy”

P. 221, 1.7, ¢“ or line” not “ on.”

P. 227, 1. 16, objected to.”

P. 228, I. 11, botiom (or other
Oflicer) having.

P. 231, 1. 22, ¢ should not trans-
mit.”

P. 269, Note (") L. 7. < 1t was
imagined” not, “imagineble.” 1. 19,
“ Court of Law” not* Laws,” ). 20,
after ““ claims” add ““to the Mah-
rattah Prize of 1817-18.”

L. 31 “ gf” not “ if unclaimed.”

P. 260, Note (V) 1. 2, ¢ Arts.”
not “ Acts.”

. 265, Note (*) should be the
words, ** Subjeet to, &e.”

1. 267, put(*)belore “censuring.”
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